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SEQUESTRATION OF WITNESSES, 


HE expedient of separating a party’s witnesses, in order to 
. detect falsehood by exposing inconsistencies, seems to have 
been early discovered and long practised in various communities. 
Though probably not in itself older or more widespread than 


some other fundamental notions of proof, nevertheless its age and 
universality have come to be more emphasized in our own legal 
annals because of the instance recorded and handed down in the 
apocryphal Scriptures. The story of Daniel’s judgment in Susan- 
na’s case has given to this expedient a unique and classical place 
in our law as well as in our literature : — 


The History of Susanna: “|Two elders coveted Susanna, a very fair 
woman and pure, the wife of Joacim ; they tempted her, but she resisted ; 
then they plotted, and charged her with adultery ; and she was brought 
before the assembly ;] and the elders said: ‘ As we walked in the garden 
[of Joacim] alone, this woman came in with two maids, and shut the 
garden doors, and sent the maids away. Then a young man, who there 
was hid, came unto her, and lay with her. Then we that stood in the 
corner of the garden, seeing this wickedness, ran unto them. And when 





1 This term for the process of placing prospective witnesses out of the hearing of a 
testifying witness has precedent in the usage of Louisiana (37 La. An. 463), of Texas 
(3 S. W. 539), and of Georgia (Code Index, s. v. “ Witness”), and seems preferable 
to any other; thereis indeed no other single term in acceptance. In the Southern 
States, by an early usage of obscure origin, it is termed (e.g. in 2 Swan 257) “ putting 
under the rule,” the word “rule” being merely the original English term for “ order of 
court.” 
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we saw them together, the man we could not hold, for he was stronger 
than we and opened the door and leaped out. But having taken this 
woman, we asked who the young man was, but she would not tell us. 
These things do we testify.’ Then the assembly believed them, as those’ 
that were the elders and judges of the people. . . . [But Daniel,] stand- 
ing in the midst of them, said: . . . ‘Are ye such fools, ye sons of Israel, 
that without examination or knowledge of the truth ye have condemned 
a daughter of Israel.’ . . . Then Daniel said unto them, ‘ Put these two 
aside, one far from another, and I will examine them.’ So when they were 
put asunder one from another, he called one of them, and said unto him :? 
‘Now then, if thou hast seen her, tell me, under what tree sawest thou 
them companying together ?’ who,answered, ‘ Under a mastick tree.’ And 
Daniel said, ‘ Very well ; thou hast lied against thine own head.’ . . . So 
he put him aside, and commanded to bring the other, and said unto him,? 
. . . ‘Now therefore tell me, under what tree didst thou take them com- 
panying together?’ who answered, ‘Under an holm tree.’ -Then said 
Daniel unto him, ‘ Well ; thou hast also lied against thine own head.’ .. . 
With that, all the assembly cried out with a loud voice, and praised God 
who saveth them that trust in him. And they arose against the two eld- 
ers, for Daniel had convicted them of false witness, by their own mouth, 
. - . From that day forth was Daniel had in great reputation in the sight 
of the people.” 


The story of Susanna’s vindication, sanctioned as it was by its 
place in the Scriptures, came to serve as a powerful argument in 
English courts, after the spread of printing and the popularization 
of the Bible made the people at large familiar with it. From almost 
the beginning of our recorded trials, the story is found repeatedly 
cited, and was a favorite text of invocation for those who hoped in 
the same way to prove their innocence.? Meantime, however, it is 





1 Here Daniel, in several lines of vituperation, prophesies the elder’s downfall; it 
would seem that this indicates a desire to anger and confuse the witness, preventing 
him from recollecting the details of his story if he had invented one. 

2 Here again came disconcerting anathema. 

8 Circa 1460, Sir John Fortescue, L.C., in his De Laudibus Legum Anglia, c. 21, 
dilates on the marvel of its success. 

Other examples: 1603, Sir Walter. Raleigh’s Trial, Jardine Crim. Tr., I, 419 (“ My 
lords, for the matter I desire, remember too the story of Susannah; she was falsely 
accused, and Daniel called the judges ‘fools, because without examination of the 
truth they had condemned a daughter of Israel,’ and he discovered the false witnesses 
by asking them questions”); 1683, Sidney’s Trial, 9 How. St. Tr. 817, 861 (cited by 
Sidney, arguing for himself); 1684, Rosewell’s Trial, 10 id. 147, 190; 1696, Cook’s 
Trial, 13 id. 311, 348, note; Fenwick’s Trial, ib. 537, 722; 1725, Braddon, Obser- 
vations on the Earl of Essex’s Murder, 9 id. 1229, 1278, 1283, 1294. 

There appears to be no mention of it in the recorded trials about the time of the 
great dramatist’s earlier life in London; but one likes to imagine that his “ Daniel 
come to judgment” was inspired by the tale of some trial known to him in which 
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clear that the expedient already had in English practice an inde- 
pendent and continuous existence, even in the time of those earlier 
modes of trial which preceded the jury and were a part of our in- 
heritance of the common Germanic law. It appears to have been 
customary to examine separately the secta-witnesses ! and the trans- 
action- and document-witnesses,? as well as other persons from 
whom a consistent story was expected in order to obtain legal 
action ;° and the process seems to have had substantially the same 
object and probative operation that we find in it to-day : 


1318, Anon., Pl. Ab. 351, col. 1, London:* “The justices immedi- 
ately called the four witnesses before them and examined each of them 
separately as to the making, sealing, and place and time, how and when 
[an alleged deed of release was made], and other necessary circumstances 
touching the deed. . . . [Three of the four had said that] on a certain 
Thursday they all came together to the manor . . . and found there this 
said Richard, who showed them the said writing and said it was his deed. 
Each of them was asked, separately and by himself, at what hour they 
came there, and in what building in the manor Richard showed them 
the writing, and how he was dressed. One of them said that they came 
there in the morning before sunrise, and that the writing was shown to 
the four witnesses in the queen’s chamber in the manor, and Richard 
was dressed in a German tunic de med/eto, and was shod in white shoes. 
The second said that they came at six o’clock, and the writing was shown 





appeal to this story had furnished a theme for popular discussion; it could not have 
been Raleigh’s trial, for the lines in the “Merchant of Venice” had already been 
printed some three years. 

1 See instances from Bracton’s Note-Book, cited in Thayer, Preliminary Treatise on 
Evidence, 14. 

2 See instances collected ib. 20, 22, 98; Pollock and Maitland, Hist. Eng. Law, II, 
635, 637. To these add the following: 1158(?), Wallingford and Oxford v. Abbott 
Walkelin, Bigelow’s Plac. Ang. Norm. 198, 201 (controversy over a right of market; a 
number of men of the county were chosen in order by their oaths to decide the claim, 
but “segregati, qui jurarent, diversis opinionibus causam suam confundebant,” and 
their diversities are then stated in detail). 

8 The expedient was used in examining the summoners in a writ of mortdancester ; 
Britton, b. iii. c. 10, § 9 (Nichols, ii. 92) (as to re-summons in mortdancester, where the 
tenant denies that he was first summoned, “let the summoners be examined, and if upon 
examination they are found to disagree in the circumstances of the summoning, let the 
tenant be adjudged quit as to the default, andthe summoners in mercy. Andif they 
are found to agree, then he may defend the summons by his law.”) See also, for this, 
Fleta, b. v. c. 3, § 7; b. vii.c. 6, §§ 12, 13, 20. A good example of this practice with 
the summoners occurs in Bracton’s Note-Book, pl. 10, where “omnes discordant adin- 
vicem.” Compare also the proceeding with the grand jury, quoted in Stephen, History 
of the Criminal Law, I, 258. In short, it would seem that the value of the practice was 
well understood on all hands, and that it was resorted to in any sort of proceeding in 
which it was appropriate. 

# As quoted in Thayer, ui supra, 99. 
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to the four witnesses at this hour in the hall of the manor. The third said 
that they came, all at the same time, at nine o’clock, and Richard showed 
them the writing in the stable of the manor and he had on a black cloak. 
The fourth witness, William de Codinton, said that he never came to 
the manor with the said three witnesses, and never knew or heard of 
the making of the writing ” except from the others’ report. And judg- 
ment was given against the deed. 


It was natural enough, when trial by jury had developed and the 
jurors had come to rely much upon the testimony of witnesses 
brought into court before them (that is, perhaps, after the 1400's }), 
that the ancient expedient should continue to be applied in these 
new conditions. From the beginning of this epoch, and onwards, 
it is clear that the practice was well known and often used.? There 
is perhaps no testimonial expedient which, having as long a his- 
tory, has persisted in this manner without essential change. 

The employment of this practice of course crossed the water with 
the common law. To-day, in many jurisdictions of the United 
States, statutes have expressly (though unnecessarily) made provi- 
sion for sequestration, usually concerning its employment before 
committing magistrates; and occasionally the statute serves to 
determine one of the mooted points hereafter to be noticed.® 





‘1 Thayer, Preliminary Treatise, 122. 

2 Examples: Circa 1460, Fortescue, De Laudibus Legum, c. 26; 1571, Duke of Nor- 
folk’s Trial, Jardine’s Crim. Tr., I, 191; 1600, Earl of Essex’s Trial, ib. 349; 1665, 
Guilliams v. Hulie, 1 Sid. 131; 1684, Rosewell’s Trial, 10 How. St. Tr. 147, 160; 
1696, Charnock’s Trial, 12 id. 1396; 1754, Canning’s Trial, 19 id. 330; 1775, Trial 
of Maharajah Nundocomar, 20 id. 934; 1793, Hudson’s Trial, 22 id. 1021. 

8 Ariz. P. C. § 1346 (committing magistrate may exclude all witnesses while one is 
examined, and may alsocause them to be kept separate); § 1347 (he may also on de- 
fendant’s request exclude all persons except prosecutor, counsel, officers having defend- 
ant in custody, and clerk). 

Ark. Stats. 1894, § 1995 (on accused’s request, committing magistrate may exclude all 
persons except clerk, peace officer, prosecutor, accused, parties’ attorneys, and witness 
under examination); § 1996 (he may also cause the witnesses to be kept separate from 
each other and out of hearing of the witness deposing); § 2963 (“If either party require 
it, the judge may exclude from the court-room any witness of the adverse party not at 
the time under examination, so that he may not hear the testimony of the other wit- 
ness ”’). 

Cal. P. C. § 867 (committing magistrate “may exclude all witnesses who have not 
been examined ; he may also cause the witnesses to be kept separate, and to be pre- 
vented from conversing with each other until they are all examined”); § 868 (he 
“must also, upon the request of the defendant, exclude from the examination every 
person except his clerk, the prosecutor and his counsel, the attorney-general, the district 
attorney of the county, the defendant and his counsel, and the officers having the de- 
fendant in custody”); C. C. P. § 2043 (“ If either party requires it, the judge may 
exclude from the court-room any witness of the adverse party ”). 

Conn. Gen. St. 1887, § 2016 (coroner may sequestrate witnesses). 
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Probative Purpose and Operation. ‘The process of sequestra- 
tion consists merely in preventing one prospective witness from 





Ga. Code, 1895, § 5280, Cr. C. § 1017 (“In all cases, either party has the right to 
have the witnesses of the other party examined out of the hearing of each other; the 
court will take proper care to effect this object as far as practicable and convenient ; 
but any mere irregularity shall not exclude the witness ”). 

Ida. Rev. St. 1887, § 6075 (like Cal. C. C. P. § 2043); § 7574, 7575 (like Cal. P. C. 
§§ 867, 868). 

Zi. Rev. St. c. 361 (committing magistrate may exclude, during a witness’s examina- 
tion, other witnesses, or separate the witnesses so that they cannot converse with each 
other until they have been examined). 

Ja. Code 1897, § 5225 (committing magistrate may exclude all witnesses except the 
one testifying, and may cause witnesses to be kept separate) ; § 5226 (he must also ex- 
clude on defendant’s request all persons except the attorneys and certain officers). 

Kan. G.§. 1897, c. 102, § 50 (committing magistrate may in discretion exclude all 
witnesses not being examined, and “ may direct the witnesses for or against the pris- 
oner to be kept separate so that they cannot converse with each other until they shall 
have been examined”). 

Ky. C. C. P. 1895, § 601 (judge may order separation, not to include parties or court 
officers) ; C. Cr. P. §§ 62, 63 (committing magistrate may order separation, and must 
on request of either party; but not so as to exclude the defendant, his counsel, or the 
prosecutor). 

Mass. St. 1894, c. 536, § 4 (separate examination authorized, in proceeding to free 
a person under restraint, of the person and of witnesses); St. 1895, c. 355, § 2 (same 
for witnesses in election inquest); St. 1894, c. 444, § 4 (same for fire marshal’s in- 
quest). 

Miss. Comp. L. 1897, § 11852 (committing magistrate may sequestrate witnesses). 

Minn. Gen. St. 1894, § 7145 (committing magistrate may in discretion exclude all 
witnesses not testifying, and may direct “the witnesses for or against the prisoner to 
be kept separate ” until examined). 

Mont. P. C. §§ 1678, 1679 (like Cal. P. C. §§ 867, 868); C. C. P. § 3371 (like Cal. C. 
C. P. § 2043). 

Nebr. Comp. St. 1899, § 7026 (committing magistrate, “if requested, or if he sees 
good cause,” shall order separate examination, and separation of witnesses on one side 
from those on the other). 

ev. Gen. St. 1885, § 4043 (during defendant’s examination before committing magis- 
trate, witnesses on either side shall not be present; and magistrate may exclude all un- 
examined witnesses during examination of one, and may cause witnesses to be kept 
separate and be prevented from conversing with each other until all are examined) ; 
§ 4044 (he shall on defendant’s request exclude all persons except clerk, prosecutor 
and counsel, attorney-general, district attorney of county, defendant and his counsel, 
and officer having him in custody). 

NV. H. Pub. St. 1891, c. 252, § ir (sequestration allowable on preliminary examima- 
tion by magistrate). 

NV. M. Comp. L. 1897, § 3384 (committing magistrate may exclude all unexamined 
witnesses during another’s examination, and may keep witnesses apart and prevent 
them from conversing until all have been examined). 

XN. Y. C. Cr. P.§ 202 (committing magistrate may sequestrate witnesses while others 
are examined, and must do so while defendant is examined). 

NV. C. Code, 1883, § 1149 (before committing magistrate, no witnesses are to be pre- 
sent during accused’s examination; during any witness’ examination, others may be 
sequestrated). 
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hearing another's testimony.! But the probative service thereby 
rendered is somewhat different according as the witnesses sepa- 
rated are called for opposing parties or for the same parties. 

(1) If the hearing of an opposing witness were permitted, the 
listening witness could thus ascertain the precise points of differ- 
ence between their testimonies, and could shape his own testimony 
to better advantage for his cause. The process of separation, then, 
is purely preventive ; 2. ¢. it is designed, like the rule against lead- 
ing questions, to deprive the witness of suggestions as to the false 
shaping of his testimony. 





NV. D. Rev. C. 1895, §§ 7958, 7959 (like Cal. P. C. §§ 867, 868, adding, “and such 
other person as he may designate ” after “defendant and his counsel ”). 

Oh, Rev. St. 1898, § 7148 (committing magistrate may “if requested, or if there is 
good cause therefor,” order separation of witnesses). 

Or. C. C. P. § 831 (like Cal. C. C. P. § 2043); C. Cr. P. § 1601 (committing magis- 
trate “may exclude the witnesses who have not been examined during the examination 
of the defendant or during the examination of a witness for the State or the defend- 
ant ”’). ; 

Tenn. Code, 1896, § 5599 (party is not to be put under the rule when he is a wit- 
ness); § 7020 (committing magistrate may sequestrate witnesses). 

Tex. C. Cr. P. 1895, § 699 (at either party’s request, witnesses on both sides may be 
removed so as not to hear testimony of any other witness); § 700 (those on one side 
may or may not beseparated from those on the other, as court directs); § 701 (party 
requesting separation may designate some er all for the purpose); § 702 (witnesses 
thus sequestrated are to be instructed not to converse about the case nor to read 
reports of testimony). 

Utah Rev. St. 1898, § 3477 (like Cal. C. C. P. § 2043) ; §§ 4668, 4669 (like Cal. P.C. 
§§ 867, 868); § 696 (exclusion of spectators in trials involving indecencies ; “ provided 
that in any cause the court may in its discretion, during the examination of a witness, 
exclude any and all other witnesses in the cause ”). 

Vt. Stats. 1894, § 1235 (separation allowable in discretion, on demand of either 
party, in county court); § 1982 (separate examination of witnesses demandable by 
either party in criminal cases). 

Va. Code, 1887, § 3967 (witnesses may be sequestrated by committing magistrate). 

W. Va, Code, 1891, c. 155, § 13 (committing justice may sequestrate witnesses). 

Wis. Stats. 1898, § 4788 (committing magistrate may in discretion exclude wit- 
nesses other than the one examined, and may cause the separation of “the witnesses 
for or against the prisoner ”). 

Wyo. Rev. St. 1887, § 3172 (like Oh. Rev. St. § 7148). 

1 1460, Fortescue, De Laudibus Legum Angliz, c. 26 (“ Andif necessity requires, 
the witnesses may be separated, until they have testified to whatever they intended, so 
that what one says shall not instruct or warn another how to testify consistently ”) ; 
1824, Kirkpatrick, C. J., in State v. Zellers, 7 N. J. L. 226 (The less a witness hears 
of another’s testimony, the more likely he is to declare his own knowledge simply and 
unbiased ”); 1872, Freeman, J., in Wisener v. Maupin, 2 Baxt. 342, 357 (“ The object 
being to prevent the witnesses with feelings interested from being prepared to meet the 
statements of witnesses already made, and to compel them to rely on their own mem- 
ory for the accuracy of their statements without being warped or influenced in their 
statements by what they have already heard deposed”). 
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(2) But the separation of wétnesses on the same side may do 
something more than this. It is equally preventive, in that it de- 
prives the later witness of the opportunity of shaping his testimony 


to correspond with that of the earlier one. But it is, additionally, . 


detective in its effects; ¢. ¢. it exposes their difference of state- 
ment on points in which, had they truly spoken, they must have 
made identical statements. This variance of statements is the 
significant achievement of the witnesses’ separation, and seems 
to rest for its probative cogency on two salient circumstances, 
namely, that the witnesses speak upon the same side, and that the 
subject of their statements is the details of a single occurrence. 
(2) The first circumstance serves to remove uncertainty, by fixing 
unmistakably upon one party’s case the whole burden of error. 
Where two persons, claiming to have been present on the same 
occasion with equal opportunities of observation, are called upon 
opposite sides and contradict each other, the contradiction does 
not of itself establish anything ; it may indicate that one of the 
two is falsifying, but it does not indicate one rather than the 
other as the falsifier ; it is still open to either side to claim its wit- 
ness as the truthful one, so that neither side is clearly fixed with 
the error or falsity. But where both speak for the same party, 
contradicting each other, it is manifest without anything further 
that the error is upon that particular side ; the result is achieved 
by mere comparison of statements, without the necessity of first 
granting credit to an opposing witness and without any of the 
troublesome uncertainty which arises from being forced to weigh 
their respective credits. (4) The sécond circumstance, mentioned 
above, emphasizes the probability of a downright manufacture of 
testimony. The truth of the main fact is put forward by the party 
as confirmatively established by the harmony of their joint testi- 
mony ; and, where two persons come purporting to have observed 
the same event in the same way, the details of that fact, necessarily 
and equally open to their observation at the same time, ought to 
produce the same harmony of impression, and therefore of testi- 
mony. If, then, that harmony disappears upon further question- 
ing as to these details, one of two inferences follows: Either 
(1) there is an honest mistake, in observation or in memory, on 
the part of one; but the former is less likely to the extent that 
the one fact was necessarily connected in observation with the 
other,! and the latter is almost impossible where (as is usual) the 





1 The well-known and common deceptions of the senses (as expounded in Mr. Sul- 
ly’s treatise on Illusions and elsewhere) need not here be taken into account, because 
usually they may be supposed to have affected both witnesses equally. 
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statements are positive, and therefore mere failure of memory does 
not serve to explain; moreover, even an honest mistake as to de- 
tails shows the probability of a mistake on the main fact. Or, 
(2) there is a collusive arrangement, or a deliberate intention by 
one, to testify falsely ; for if, on connected matters of detail, which 
by the operation of the senses ought equally to have produced 
identical impressions and therefore identical statements, there is no 
harmony, then the apparent harmony of statement on the princi- 
pal fact can be explained only’ as artificial, z ¢. as the result of 
an individual plan or a combination to manufacture false testimony. 
This not only discredits one or both of the witnesses in all their 
testimony, but also throws suspicion on the entire mass of evi- 
dence of that party, if this fabrication by the witnesses may seem 
to have been known to him. More concisely and less accurately : 
If matters A, B, C, and D must have happened together, then a 
disagreement as to the tenor of matters B, C, and D, by witnesses 
called on the same side to prove A, indicates probable perjury by 
one or more as to A, and possible subornation of perjury by the 
party. 

The weight of this exposure of contrary statements is of course 
diminished according to the degree of possibility of honest mis- 
take, which in turn depends upon the necessariness of connection 
between the facts testified to and upon the extent to which one or 
more of the witnesses venture positive statements as to details. 
Moreover, the expedient is not invariably successful even where 
perjury does exist, because either a concerted working out of false 
details, or a cautious failure of memory, beyond the circle of the — 
main fact, may sometimes baffle all efforts at detection. But when 
all allowances are made, it remains true that the expedient of 
sequestration is (next to cross-examination) one of the greatest 
engines that the skill of man has ever invented for the detection 
of liars in a court of justice. Its supreme excellence consists in 
its simplicity and (so to speak) its automatism ; for, while cross- 
examination, to be successful, often needs the rarest skill, and is 
always full of risk to its very employers, sequestration does its ser- 
vice with but little aid from the examiner, and can never, even 
when unsuccessful, do serious harm to those who have invoked it. 

From the following passages some illustrations of its operation 
may be gathered : — 


1679, Kerne’s Trial, 7 How. St. Tr. 707, 709 ; charge of being a priest ; 





1 Except for the alternative (1) supra. 
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two women, Edwards and Jones, were offered to testify to hearing him 
say mass. Defendant: “I desire to ask her what discourse she had with 
Mary Jones, the other witness, for she has been instructing her what 
to say, and that they may be examined asunder ;” which was granted. 
L. C. J. Scroggs: “ Did she [Jones] tell you what she could say?” Ed- 
wards: “She did.” L.C.J.: “What?” Edwards: “ She went once to 
hearken, and she heard Mr. Kerne say something in Latin, which she 
said was mass.” L. C. J.: “Call the other woman ; you shall now see 
how these women agree.” . Clerk: “Call Mary Jones.” L.C. J.: “Let 
the other woman [Edwards] go out. . . . What did you tell her you 
could say?” Jones: “I told her ... he said somewhat aloud that I 
did not understand.” L. C. J.: “Did you not tell Margaret Edwards 
that you heard him say mass?” Jones: “No, my lord.” L. C. J.: 
“Call Margaret Edwards again. Margatet Edwards, did Mary Jones tell 
you that she heard Mr. Kerne say mass?” Edwards: “Yes, my 
lord.” Jones: “No, I am sure I did not, for I never heard the word 
before, nor do not know what it means.” L. C. J.: “So they contradict 
one another in that.” 

1683-1725, Braddon’s Observations on the Earl of Essex’s Murder, 
9 How. St. Tr. 1229, 1276; the Earl of Essex, in 1683, suspected of 
plotting with Protestants against Charles II, had been found dead in 
the Tower with his throat cut ; it was given out as a suicide; but Brad- 
don collected much evidence to prove that a band of ruffians, hired by 
the Papist Duke of York, who succeeded in 1685 as James II, had mur- 
dered the Earl; three of the guards had deposed, however, to giving the 
Earl a razor at his request just before his death. Braddon, who was con- 
victed of seditious libel, afterwards published a defence, in which the 
guards’ story is thus dealt with: “That this story, of the delivering the 
razor to my lord a little before his death, is the forgery of those who were 
ptivy to my lord’s murder, appears very plain from the notorious contra- 
dictions as to the time of delivering this razor to my lord [for one said 
he delivered it the day previous, another put it at the early morning of 
the same day, and the third at a few moments before his death]. . . . If 
any gentleman shall say that all these three attendants upon my lord at 
the time of his death agree in this, viz. that there was a razor deliv- 
ered to my lord when prisoner in the Tower, and that their contradictions 
are only in the point of time when this razor was delivered to his lordship 
— it is true they are [only] circumstantial contradictions in the time of 
delivering this razor to my lord of Essex. And the contradiction of the 
two elders, in their charge of adultery against Susanna, was only in point 
of the f/ace where they took Susanna in adultery. For the first of those 
elders swore that they took Susanna in adultery under a mastick-tree ; 
but the second swore it was under a holm-tree ; but both these conspir- 
ing accusers agreed in the main, viz. that they took her in adultery. 
Yet nevertheless, by their contradictions as to the tree under which they 

63 
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pretended to have taken her in adultery, Daniel convinced the wholé 
court, which before had rashly condemned Susanna, that those two con- 
spiring accusers had falsely sworn against Susanna. ... And I never 
yet heard any person deny Daniel’s wisdom and justice in this detection. 
. . . [Had the coroner, in the Earl’s case, caused the three guards to be 
separately examined and their contradictions been exposed, then the jury 
must have believed] that they were all three pre-engaged falsely to swear 
what might influence the coroner and his jury to believe that my lord 
himself cut his own throat. . . . That those warders and servant, who 
would have proved my lord /é/o de se, have for that purpose sworn what 
is false in every material part of their evidence, doth plainly appear from 
this one consideration or maxim relating to proofs, viz.: When two or 
more who pretend to be co-witnesses to a fact shall contradict one an- 
other in some material circumstance relating to that fact, those contradic- 
tions strongly conclude that they have sworn falsely.” 

1685, Oates’ Trial, 10 How. St. Tr. 1079, 1158; in this trial the noto- 
rious perjurer was at last brought to book; the case turning upon the 
truth of Oates’s statement that he was in London on a certain day, and 
his witnesses having differed widely in their description of his dress 
when he was seen by them, Oates complained : “ What does it signify, my 
lord, whether the wig were long or short, black or brown?” L. C. J. Jef- 
freys replied: ‘“ We have no other way to detect perjuries but by these 
circumstances, . . . as in a controversy about words, were they spoken 
in Latin or in English, and so to all places and postures of sitting, rid- 
ing, or the like; as you know the perjury of the elders in the case of 
Susanna was by their different testimony in particular circumstances 
discovered.” 


Demandable as of Right. A difference of judicial opinion ex- 
ists as to whether sequestration is demandable as of right, or is 
grantable only in the trial Court’s discretion. It seems properly to 
be demandable as of right, precisely as is cross-examination. In 
the first place, it is simple and feasible. In the next place, it is 
so powerful and practical a weapon of defence that no contingency 
can justify its denial as being a mere formality or an empty sen- 
timentality. In the third place, in the case when it is really use- 
ful (namely, a combination to perjure), it is almost the only hope of 
an innocent opponent. After all is said and done, the fact re- 
mains (as Sir James Stephen has declared, out of a lengthy 
experience as a criminal judge?) that successful perjury is always a 
possible feature of human justice. No rule, therefore, should ever 





1 Hist. Crim. Law, I, 403 (“ Under particular circumstances, no really effectual pro- 
tection against perjury ever has been or ever can be devised ”). 
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be laid down which will by possibility deprive an opponent of the 
chance of exposing perjury. Finally, it cannot be left with the 
judge to say whether the resort to this expedient is needed ; not 
even the claimant himself can know that it will do him service; 
he can merely hope for its success. He must be allowed to have 
the benefit of the chance, if 4e thinks that there is such a chance. 
To require him to show some probable need to the. judge, and to 
leave to the latter the estimation of the need, is to misunderstand 
the whole virtue of the expedient, and to deny it in perhaps that 
very situation of forlorn hope and desperate extreme when it is 
most valuable and most demandable : — 


1870, Sneed, J., in Rainwater v. Elmore, 1 Heisk. 363, 365: “ The law- 
yer who has practised long in jury cases cannot have failed to observe 
that the practice of permitting witnesses to hear each other’s testimony 
has often resulted in a great and gross abuse of public justice. Human 
nature is frail, and that frailty is as often illustrated in the witness box as 
elsewhere. ‘The witness in an excited litigation often becomes the mere 
partisan of the litigant whose cause he represents. . . . [He often] lapses 
into the conviction that the scene before him is a mere tilt and tourney, 
in which he enters to overturn and countervail the testimony of the ad- 
verse party. He has heard the evidence of his own party in regard to 
the transaction, and perhaps he remembers it somewhat differently ; but 
a conflict would be fatal, and he often reasons his flexible conscience 
into the opinion that his own memory is at fault and the statement of his 
confederate is the true version ; and he therefore corroborates it. He has 
heard the testimony of the adverse party, and his ingenuity is taxed at 
once to strike it where it is vulnerable and to destroy it; a brief and 
whispered conference behind the bar, and he finds one of his own party 
who saw the transaction as he sawit ; and the thing is done. Of what 
value is cross-examination —that most efficacious test of truth — under 
such circumstances? The witness who is disposed to ignore the truth 
may now defy the onset of the most skilful cross-examination ; and even 
he who would fain lean towards an honest story finds himself confounded, 
-and often yields his own conviction, to adopt the strong, emphatic state- 
ments of another. The object of the trial is to elicit the truth ; but under 
such circumstances and in an excited controversy the truth is as often 
smothered as disclosed. . . . This doctrine, that upon the mere motion 
or suggestion of a party it does not seem a matter of right [to order the 
witnesses’ separation], appears to be traceable to the darker ages of 
English jurisprudence. .. . We have no hesitation in declaring that 
such a doctrine cannot stand the test of principle, and that it is utterly 
incompatible with the perfect enjoyment of the right of a fair trial guar- 
anteed by the laws to the citizens of this country.” 
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The most that ought to be conceded to the judge is to refuse an 
order of sequestration where it does not appear to be asked in good 
faith, z. e. not in the honest hope of exposing false testimony, but 
merely to obstruct the trial or to embarrass the opponent’s man- 
agement of his case. 

A few Courts concede that sequestration is demandable as of 
right ;} but the remainder, following the early English doctrine,? 
hold it grantable only in the trial Court’s discretion ;* declaring 





1 1837, R. v. Murphy, 8 C. & P. 307 (“ almost a right for the opposite party”); 1852, 
R. v. Newman, 3 C. & K. 260 (ordered if the opponent insists, even where the witness is 
also the prosecutor); 1874, Meeks v. State,.51 Ga. 429, 432, semble ; 1897, Shaw v. 
State, ib. 29 S. E. 477; 1871, Walker v. Com., 8 Bush 86, 89, 96, semdle ; 1881, Salis- 
bury v, Com., 79 Ky. 425, 432; 1824, State v. Zellers, 7 N. J. L. 224 (“the strict rule 
is that they [defendant’s witnesses] should be out of court [during the prosecution’s 
testimony]”); 1852, Nelson v. State, 2 Swan 237, 257; 1870, Rainwater v. Elmore, 1 
Heisk. 363 (see quotation supra ; but the motion must be supported by affidavit); 
1869, Gregg v. State, 3 W. Va. 705, 709; more than a dozen other jurisdictions reach 
the same result by statute (ave, p. 478). 

2 1696, Cook’s Trial, 13 How. St. Tr. 311, 348 (L.C. J. Treby: “It is not necessary 
to be granted for the asking; for we are not to discourage or cast any suspicion upon 
the witnesses, when there is nothing made out against them; but it is a favour that the 
Court may grant, and does grant sometimes, and now does it to you ; though it be not 
of necessity ”) ; 1696, Vaughan’s Trial, ib. 485, 494 (L. C. J. Holt: “ You cannot insist 
upon it as your right, but only a favour that we may grant”); 1741, Goodere’s Trial, 
17 id. L003, 1015. It was said, however, to be granted as of right to the crown: yet 
this is doubtful. That it should be treated as a mere favor to the accused was natural 
enough in the 1600’s, when the accused could not as of right have his own witnesses 
sworn or even called. In the taking of evidence before the Houses of Parliament 
there was sequestration as a matter of course for all cases: 1811, Berkeley Peerage 
Trial, Sherwood’s Abstract, 151; 1828, Taylor v. Lawson, 3 C. & P. 543. 

8 Besides the following rulings, the statutes cited supra have often a bearing; 1849, 
McLean v. State, 16 Ala. 672, 673; 1867, Wilson v. State, 52 id. 299, 303 (but 
“should rarely if ever be withheld”); 1898, McClellan v. State, id. 23 So. 653; 1897, 
People v. McCarty, Cal. 48 Pac. 984; 1853, Johnson v. State, 14 Ga. 55, 62 (but inti- 
mating that it is the right of the prosecution); 1860, Errissman v. Errissman, 25 Il. 
136; 1850, Porter v. State, 2 Ind. 435 (“a favor, it is true, rarely refused”); 1898, 
Parker v. U. S., Ind. Terr. 43 S. W. 858; 1871, Hubbell v. Ream, 31 Ia. 289, 290 (but 
it is “rarely withheld”); 1900, State v. Davis, id. 82 N. W. 328; 1895, Kentucky Lum- 
ber Co. v. Abney, Ky. 31 S. W. 179; 1899, Baker v. Com., id. 50 S. W. 54; 1893, 
State v. Hagan, 45 La. An. 839, 840; 1892, Com. v. Follansbee, 155 Mass. 274, 277; 
1893, Com, v. Thompson, 159 id. 56, 58; 1882, People v. Hall, 48 Mich. 482, 487, 
semble ; 1887, People v. Burns, 67 id. 537; People v. Machen, id. 59 N. W. 664; 1895, 
People v. Considine, id. 63 N. W. 196; 1895, Johnston v. Ins. Co., id. 64 N. W. 5; 
1860, State v. Fitzsimmons, 30 Mo. 236, 239; 1895, State v. Duffey, id. 31 S. W. 98; 
1884, Binfield v. State, 15 Neb. 484, 487; 1996, Halbert v. Rosenbalm, 49 id. 498, 
506; 1894, Murphy vz. State, id. 61 N. W. 491; 1898, Chicago, B. & Q. R. Co. v. Kel- 
logg, id. 74 N. W. 403; 1819, State v. Sparrow, 3 Murph. 487, semd/e (neither defend- 
ant nor prosecution may claim it as a right); 1881, People v. O’Loughlin, 3 Utah, 
133) 144; 1851, Benaway v. Coyne, 3 Chandl. 214, 219. 
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usually, however, that in practice it is never denied, at any rate for 
an accused in acriminalcase. There is no reason for a distinction 
between civil and criminal cases; successful perjury is an equally 
deplorable result, in whatever form it overwhelms its victims. 


Mode of Procedure. (1) The time for sequestration begins with 
the delivery of testimony upon the stand and ends with the close 
of testimony. It is therefore not appropriate during the reading 
of the pleadings or the opening address of counsel ;! any danger of 
improper suggestions at stich times is to be dealt with in other 
ways. It continues for each witness after he has left the stand,? 
because it is frequently necessary to recall a witness in conse- 
quence of a later witness’s testimony. It need not be demanded 
at the very opening of the testimony; at any time later, when 
the supposed exigency arises, the order may be requested.® 

(2) The sequestration may be asked for by either party* But 
even though the party sees no exigency or does not care to incur 
the enmity of some opposing witness, or for other reasons fails to 
ask, the order may be made at the request of the jury,® or by the 
judge of his own motion.® 

(3) The notification of withdrawal is accomplished either by fur- 
nishing a list to the sheriff specifying the witnesses on either side 
and obtaining an order from the Court directing him to take them 
apart; or, more simply, by obtaining an order notifying all pro- 
spective witnesses to withdraw from the court-room : — 


1858, Hanly, J., in Golden v. State, 19 Ark. 590, 598: “The course 
in such case is either to require the names of the witnesses to be stated 
by the counsel of the respective parties by whom they were summoned, 
and to direct the sheriff to keep them in a separate room until they are 
called for ; or, more usually, to cause them to withdraw by an order from 
the bench accompanied with notice that if they remain they will not be 
examined.” 


1833, Gantt, J.,in Anon., 1 Hill S.C. 251, 254: “ It is usual and proper, 
as was done in this case, to furnish a list so as to enable the sheriff to 





1 1851, Benaway v. Coyne, 3 Chandl. Wis. 214, 219. The following ruling seems un- 
sound: 1876, Penniman v. Hill, 24 W. R. 245, Hall, V. C. (not granted during the 
reading of affidavits). 

2 1874, Roach v. State, 41 Tex. 261, 263. 

8 1837, Southey v. Nash, 7 C. & P. 632 (here, after the demandant’s own witnesses 
had. testified). 

* This is assumed on all hands; the statutes cited ate usually mention it. 

§ 1681, Earl of Shaftesbury’s Trial, 8 How. St. Tr. 759, 778. 

6 1867, Wilson v. State, 52 Ala. 299, 303; 1880, Ryan v. Couch, 66 id. 244, 248. . 
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see that they withdraw. But the parties may, if they choose, decline 
making out lists, and by doing so they would be under the obligation of 
keeping their respective witnesses out of court. . . . But there is no neces- 
sity to put down the names of witnesses who are not in attendance ; when 
they do attend, the party intending to swear them must either put their 
names on the list or see that they do not come into court before they are 
called to testify.” 


(4) The process itself involves three parts: (a) preventing the 
prospective witnesses from consulting each other ; (b) preventing 
them from hearing a testifying witness ; (c) preventing them from 
consulting a witness who has left the stand; the last including 
consultation between witnesses who have left the stand, since they 
are still prospective witnesses.} 

The first element is possibly not of great importance, because 
before trial there has been already unrestrained opportunity for 
consultation ; the second element is the vital one; the third is 
scarcely less important. The prevention applies equally as be- 
tween opposing witnesses and between witnesses for the same 
party ; though (as explained already) it is the collusion of the latter 
that is mainly to be prevented. The prevention is accomplished 
usually by placing all the witnesses in a room separate from the 
trial-room, under charge of an officer, who is to restrain their de- 
parture and prohibit their conversation. This simple.machinery 
enforces the rule in all three parts of its operation. Under vary- 
ing conditions, the rigor of the rule in these details may no doubt 
be relaxed in the trial Court’s discretion.2 But nothing should 
sanction any indirect method of conveying to the prospective wit- 
nesses information of the testimony already given. For example, 
it would seem obvious to good sense that the perusal of journals 
reporting the testimony should be forbidden.* On the other hand, 
repeating hypothetically upon examination the possible words of a 
former witness without suggesting whether he actually used them, 





1 These three parts are sometimes set forth in the statutes cited, ate, § 1837, though 
commonly only the first two are in terms stated; but the first, as ordinarily stated, 
includes the third. In judicial decisions these elements of the process are rarely stated 
in detail, but there can be no doubt that the common-law rule implies all three. 

2 1896, Broyles v. Prisock, Ga., 25 S. E. 388 (the trial Court has discretion as to 
the instructions to be given to witnesses as to not communicating during adjourn- 
ment); 1852, Nelson v. State, 2 Swan 237, 256 (whether they shall be locked up con- 
tinuously, or be ordered to keep out of the court-house, or be allowed to disperse for 
meals, depends upon the trial Court’s discretion). 

8 Contra: 1861, Com. v. Henry, 2 All. 173, 176. The Texas statute provides 
against this. 
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may be allowable.1 Whether an attorney in the cause may con- 
sult with a sequestered witness has been the subject of some dif- 
ference of opinion ;? the possibilities of abuse by unscrupulous 
persons (and by hypothesis there is about to be perjury, z. e. the 
rule is most needed for unscrupulous persons) are certainly great ; 
and it seems clear, first, that it may not be done without leave of 
Court, and, secondly, that it may be done only aloud and in the 
presence of a court-officer ; an honest attorney can hardly fear such 
regulations. 


Persons to be included in the Order. (1) The party demanding 
the sequestration may not object to the Court’s omission of certain 
persons from the rule. No doubt the exclusion of all may some- 
times be vital to his plan ; but no doubt also it usually is not ; and 
the possibilities of abuse, by indiscriminate exclusion, would be so 
great that the omission of individuals from the rule may properly 
be left to its trial Court’s discretion, without doing violence to the 
doctrine that sequestration, as a general principle, is demandable of 
right. It seems to be universally conceded that the trial Court 
may authorize individual omissions.® 





1 1900, State v. Taylor, S. C., 34 S. E. 939 (witnesses may be told, “ either cor- 
rectly or incorrectly, what another witness on the same side has testified to, with a 
view to test the correctness of the memory or the honesty of the witness ;” here the 
question was allowed, “If your husband says . . . is he telling the truth or a false- 
hood ?”). 

2 1890, Travelers Ins. Co. v. Sheppard, 85 Ga. 751, 814 (whether an agent assisting 
in the cause may not for some purposes consult with the witnesses without leave, not 
decided); 1871, Williams v. State, 35 Tex. 255 (attorney may confer with the witness, 
while under the rule, “ in a proper manner”) ; 1877, Brown v. State, 3 Tex. App. 294, 
310 (conference is allowable only when held in the presence of an officer of the court); 
Jones v. State, ib. 150, 153 (“the better practice ” is to confer only in the presence “ or 
at least by permission of the Court ”); 1879, Davis v. State, 6 id. 196 (conference allow- 
able in trial Court’s discretion); 1880, Holt v. State, 9 id. 571, 580 (same for conference 
by defendant); 1883, Dubose v. State, 13 id. 418, 426 (trial Court’s discretion); 1883, 
Creswell v. State, 14 id. 1, 16 (same); 1885, Kennedy v. State, 19 id. 618, 631 (same). 

8 Besides the following rulings, the statutes cited ante frequently deal with this 
point: 1889, Riley v. State, 88 Ala. 193, 196; Barnes v. State, ib. 204, 208; 1893, 
Webb w. State, 100 id. 47, 52 (sheriff); 1899, Roberts v. State, id. 25 So. 238; 1892, 
Vance v. State, 56 Ark. 402 (expert witnesses to sanity); 1866, People v. Garnett, 29 
Cal. 622 (excepting the chief of police); 1882, People v. Hong Ah Duck, 61 id. 387, 
394; 1886, People v. Sam Lung, 70 id. 515 (Garnett case approved); 1859, Thomas z. 
State, 27. Ga. 287, 296; 1876, City Bank v. Kent, 57 id. 283; 1877, Turbaville v. State, 
58 id. 545; 1891, Dale v. State, 88 id. 552, 557; 1893, Central R. Co. v. Phillips, gt id. 
526, 527; 1897, Shaw v. State, id. 29 S. E. 477 (though the exclusion is a right, the 
trial Court has a discretion; here the remaining of two witnesses to assist in the prose- 
cution was held not improper); 1898, Keller v. State, id. 31 S. E. 92; 1851, Johnson 
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(2) The party against whom the demand is made has no right to 
the omission of any specific person, other than himself and his 
counsel, from the order of exclusion; the trial Court’s discretion 
here also must control. For example, it cannot be insisted that 
members of the party’s family! or expert witnesses? remain in 
court. Frequently, however, trial Courts sanction the omission of a 
prospective witness whose assistance in the management of the 
cause is under the circumstances indispensable. Under the Eng- 
lish practice, where the attorney has no official status in the trial, 
his case was no different from that of other witnesses, and the trial 
Court’s discretion might include him in the order of exclusion ;* on 
the other hand, it seems clear that a counsel would never have been 
excluded, though the question seems not to have arisen there, since 
ordinarily a counsel would not be a witness. But in the United 
States, where the functions of attorney and counsel are not 
separated, the rule for counsel would of course apply, and a counsel 
of record in the cause should be permitted as of right to remain. 





v. State, 2 Ind. 652; 1874, State v. Baptiste, 26 La. An. 134, 136 (physicians) ; 1882, 
State v. Revells, 34 id. 381, 383; 1885, State v. Ford, 37 id. 443, 463; 1880, State v. 
Hughes, 71 Mo. 633, 636; 1895, State v. Whitworth, id. 29 S. W. 595 (father of the 
prosecutrix in a rape case); 1879, McMillan v. State, 7 Tex. App. 142, 144; 1881, 
Johnson v. State, 10 id. 571, 577 (medical experts); 1884, Spear v. State, 16 id. 98, 
114 (same) ; 1886, Leache v. State, id. 3 S. W. 539; 1898, Dement v. State, Tex. 
Cr. 46 S. W. 917; 1898, Johnican v. State, id. 48 S. W. 181 (clerk of court); 1899, 
Buchanan z. State, id. 52 S. W. 769; 1881, People v. O’Loughlin, 3 Utah 133; 1877, 
State v. Hopkins, 50 Vt. 316, 322, 332 (here, the sheriff) ; 1886, State v. Lockwood, 
58 id. 378 (deputy sheriff); 1886, State v. Ward, 61 id. 153, 179 (attorney not em- 
ployed in the case); 1898, Jackson v. Com., Va. 30 S. E. 452. 

1 1889, McGuff v. State, 88 Ala. 147, 150; 1879, People v. Sprague, 53 Cal. 491; 
1894, May v. State, 94 Ga. 76; Hinkle v. State, ib. 595; 1886, Bond w. State, 20 Tex. 
App. 421, 437. 

2 1899, Roberts v. State, Ala. 25 So. 238. 

8 1848, R. v. O’Brien, 7 State Tr. N. S. 1, 45 (reporter to seditious speeches; being 
also engaged to report the evidence for the prosecution at the trial, he was not obliged 
to leave the court with the other witnesses; Blackburne, C. J.: “There is no stern 
rule of the kind; they are all subject to be modified by reasonable construction ”) ; 
1880, Ryan v. Couch, 66 Ala. 244, 248 (a witness who has “ acquired such an intimate 
knowledge of the facts, by reason of having acted as the authorized agent of either 
of the parties, that his services are required by counsel,” should not be excluded ; 
here, the father of the absent plaintiff); 1893, Central R. Co. v. Phillips, 91 Ga. 526, 

27. 
s 4 1826, Pomeroy v. Baddeley, Ry. & Mo. 430 (Littledale, J., allowed an attorney to 
remain, “his assistance being in most cases necessary”); 1831, Everett v. Lowdham, 
5 C. & P. ot (Bosanquet, J., allowed him “under the circumstances ” to remain). 

5 1841, State v. Brookshire, 2 Ala. 303; 1872, Wisener v. Maupin, 2 Baxt. 342, 357. 
Contra: 1882, Powell v. State, 13 Tex. App. 244, 252 (depends on discretion). The 
statutes cited ante often expressly provide for this point. 
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The case of the party himself is more difficult. It is apparent that 
the danger of an attempt to falsify testimony and the utility of 
sequestration to expose it are most emphatic for a party who is a 
prospective witness! On the other hand, the party’s aid in the 
conduct of the cause may be indispensable, and his absence is in 
any case hardly consistent with his general right to protect his in- 
terests by watching the conduct of the trial ; in the United States, 
or in most parts of it, these considerations (looking to the ordinary 
relations of client and counsel) are probably more forcible than in 
England, where the counsel has more independence and profes- 
sional authority. The simple solution, avoiding both horns of the 
dilemma, would be to exempt the party from the order of exclusion, 
but to require him to take the stand first of the witnesses on his 
side ; on the principle that, though he has the right to be present, 
yet he has also the duty to do all that is feasible towards prevent- 
ing suspicion and subserving the opponent’s right to sequestration. 
This particular solution, however, seems not yet to have been 
reached by any court.2 A few courts treat the party upon the 
footing of other witnesses ;? but others declare him entitled of 
right to remain,‘ and the latter view has been generally preferred 
in legislation. 





1 1872, Freeman, J., in Wisener v. Maupin, 2 Baxt. 342, 357 (“ The reason of the 
rule applies with equal, if not more, force to their case than to the disinterested wit- 
ness”); 1881, Hargis, J., in Salisbury v. Com., 79 Ky. 425, 432 (“He of all others, 
except the wilfully corrupt, is most obnoxious to the rule”). 

2 But it has been suggested: 1874, Trippe, J., in Tift v. Jones, 52 Ga. 538, 542 
(“It would be a proper rule that such party should be first examined, unless there be 
reasons to the contrary, in the absence of his other witnesses ; this would preserve his 
right to be present in the court during the whole trial of his case ”). 

8 Besides the rulings in this note and the next, the statutes cited axte often make 
express provision: 1876, Penniman v. Hill, 24 W. R. 245 (Hall, V. C., said that 
parties may equally be excluded) ; 1879, Randolph v. McCain, 34 Ark. 696 (i:akin, J.: 
“It would be dangerous to give him, as a matter of right, exceptional advantages, 
when he of all others, if assailable at all by the temptation to concoct evidence, would 
have the greatest interest in doing so”); 1874, Tift v. Jones, 52 Ga. 538, 540, 542; 
1881, Salisbury v. Com., 79 Ky. 425, 432 (prosecuting witness); 1872, Wisener v. Mau- 
pin, 2 Baxt. 342, 356 (the Tennessee statute cited ante was passed to override this de- 
cision; see the citation in the next note). 

4 1853, Charnock v. Dewings, 3 C. & K. 378 (Talfourd, J., held “that on constitu- 
tional grounds he had no authority to order the defendants to leave the court so long 
as they behaved with propriety ”); 1856, Constance v. Brain, 2 Jur. N. S. 1145; 1858, 
Selfe v. Isaacson, 1 F. & F. 194; 1880, Ryan v. Couch, 66 Ala. 244, 248; 1880, Ches- 
ter v. Bowen, 55 Cal. 46, 48, semble ; 1895, Kentucky Lumber Co. v. Abney, Ky. 
31 S. W. 279 (but the chief officer of a corporation-party is not a party); 1892, Rich- 
ards v. State, 91 Tenn. 723, 724 (exclusion of one co-defendant during testimony of 
another, improper) ; 1897, Lenoir Car. Co. v. Smith, 100 Tenn. 127 (an officer of a 

: 64 
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Disqualification as a Consequence of Disobedience. If the order 
of exclusion is knowingly disobeyed, the Court unquestionably has 
the power to refuse to admit the disobedient person to testify ; and 
it ought to exercise this power, in its discretion, whenever there 
appears any reason to believe that the proposed testimony was im- 
portant, that the witness had heard the other testimony, and that he 
wished to know its tenor. It may be assumed that the power should 
not be exercised unless the witness, as above said, was aware of 
the order of exclusion ;! for the burden of causing every witness to 
be notified, and thus of preventing inadvertent violation, may fairly 
be placed upon the party demanding the sequestration. But grant- 
ing this much, it follows that the.most appropriate and only effec- 
tive means of enforcing an order of court and of securing the right 
of sequestration is to have it clearly understood that disqualifica- 
tion as a witness may follow disobedience : — 


1874, Zrippe, J., in Bird v. State, 50 Ga. 585, 589 (the counsel for de- 
fendant stated when the rule for separation was made that he had no 
witnesses, and was warned by the Court that if he brought any later they 
would be excluded ; later, he brought two, whom he admitted were known 
to him when the order was made): “ It was said a fine might have been 
imposed. That would not have vindicated the rule of law involved. 
. . . Either party would think it but poor compensation for the loss of an 
important right in a trial to have the other party or counsel fined. Courts 
should have summary power to enforce the rules of law in such cases, so 
that by their practical working they may be vindicated in all their integ- 
rity. If any right were lost, it was wilfully and defiantly thrown away.” 


There is, no doubt, something to be said against this rigorous 
doctrine, at least where the disobedience has occurred without any 
connivance of the opposing party and solely through the witness’s 
own contumacy :— 


1840, Vapion, J., in Keith v. Wilson, 6 Mo. 435, 441: “ Will it be con- 
tended that a party is bound to watch his witnesses to prevent their mis- 
conduct? . . . If a witness’s contumacy be a sufficient ground to warrant 
the Court in excluding him altogether, notwithstanding it appears that it 
was through no connivance or default of the party to the suit, an unavail- 





corporation “ charged with the duty of looking after its interests in a pending trial ” is 
within the statute giving parties the right to remain; otherwise “ corporations will be 
excluded from its benefits altogether”); 1899, Heaton v. Dennis, ib. 52 S. W. 175 
(principal beneficiary under a will is a party, under the statute). The party’s obedience 
to an improper order of exclusion does not prevent him from taking advantage of his 
objection: Heaton v. Dennis, supra. 

1 And there must of course have been an express order of sequestration; 1883, R. 
v. Furley, 3 State Tr. N. S. 543, 564. 
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ing and reluctant witness might, by wilful and intentional disobedience to 
the order, at any time deprive the party of the benefit of his testimony.” 

1849, Caldwell, J., in Laughlin v. State, 18 Oh. 99, 102: “ When we con- 
sider the little control that a party can have over his witnesses ; the little 
attention he is likely to be able to give to their movements ; the crowds 
and the confusion that generally exist during exciting trials; the ques- 
tions that may arise on the trial that could not be anticipated, and which 
may require bystanders to be called in as witnesses, who have. been pre- 
sent and heard the other witnesses testify, — these, and other considera- 
tions which might be presented, render it difficult and we think impossible 
to establish any general rule of exclusion that would not in many cases 
deprive parties of important and necessary testimony for the fair presen- 
tation of their cause.” 

1880, Crawford, J., in Rooks v. State, 65 Ga. 330: “To exclude him 
might deny the party of the testimony of the only person in the world by 
whom he could prove his innocence.” 

1883, Z/liott, J., in Davis v. Byrd, 94 Ind. 525 (dealing with a case 
where the party himself was entirely innocent): “ It is difficult to imag- 
ine any principle of law which will justify the punishment of an innocent 
party for the contumacious behavior of a witness. A litigant has no 
authority over the witnesses subpcenaed by him, and is not answerable 
for their wrongful conduct, and he ought not to be denied a right because 
a wrong has been committed for which he is neither morally nor legally 
responsible. It may be a very serious punishment to be deprived of the 
testimony of a witness; and if the party himself is free from fault, this 
punishment should not be visited on him.” 


But there are several answers to these arguments. In the first 
place, the fact that the opposing party would be deprived of valu- 
able testimony is in itself no wrong, provided he himself has by 
connivance invited it. In the next place, it is usually very diffi- 
cult to prove this connivance, and to require it proved might en- 
tirely nullify the rule. Again, if the witness is in fact open to the 
charge of fraudulent evasion, he is an unsafe and untrustworthy wit- 
ness ; a party has no absolute right to the testimony of a trickster, 
and he cannot complain, even though himself innocent, at the loss 
of tainted testimony ; the argument of some of the judges above 
quoted erroneously assumes that the party could successfully prove 
something in his favor by a witness whose conduct has already sug- 
gested the strong probability that he will falsify. Furthermore, 
of two innocent parties, the contingency of suffering should clearly 
be for him whose witness has been in fault ; and this is particularly 
so where it was also that party’s duty, at whatever inconvenience, 
to secure the obedience of his own witnesses to a plain and simple 
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order of court. The refusal to admit to testify need of course not 
be an absolute and peremptory consequence of disobedience. No 
one has ever contended for this ; the trial Court, on all the circum- 
stances, is to determine whether this measure should be taken. 
But it seems clear that the Court may properly take the measure in 
its discretion, even where no connivance by the party is made to 
appear. 

The difference of judicial opinion in the precedents arises chiefly 
over the case of a witness’s wilful disobedience without the party’s 
connivance. The English rulings have fluctuated, and the ques- 
tion seems there not to be settled In the United States, the 
great majority of Courts hold in general that the Court may in dis- 
cretion disqualify the witness; some of these Courts, however, 
making the proviso that the party must have connived.?_ The other 


_" 





1 1775, Cardigan Case, 3 Doug. El. C. 2d ed. 174, 229 (may be excluded); 1776, 
Worcester Case, ib. 239, 265 (same); 1790, Doe v. Cox, Cliff. El. C. 114 (Gould, J., 
refused to admit the witness, but the court in banc held this erroneous); 1819, R. v. 
Webb, per Best, J., cited in 3 Stark. Evid. 1733 (may be excluded) ; 1821, Attorney- 
Gen’l v. Bulpit, 9 Price 4 (Exchequer; “ It is a sacred and inflexible rule” that the 
witness shall be rejected) ; 1829, R. v. Boyle, 1 Lew. Cr. C. 325, Bayley, J., and others 
(must be admitted); 1829, R. v. Colley, M. & M. 329 (Littledale & Gasilee, J., held it 
discretional) ; 1830, Parker v. W. William, 4 Moo. & P. 480, 6 Bing. 683, C. P. (exclu- 
sion rests with the judge’s discretion; the exchequer rule being conceded to require 
exclusion) ; 1831, Beamon vz. Ellice, 4 C. & P. 585 (Taunton, J., admitted the witness, 
with hesitation); 1835, Cook v. Nethercote, 6 C. & P. 741 (Alderson, B., refused 
to exclude the witness); 1836, Thomas v. David, 7 id. 350 (Coleridge, J., said that it 
was “entirely in the discretion of the judge”); 1842, Chandler v. Horne, 2 Moo, & 
Rob. 423 (Erskine, J., said that the rule of discretion formerly prevailed, but now it was 
settled that the witness could not be excluded); 1852, Cobbett v. Hudson, 1 E. & B. 
11 (Lord Campbell, C. J., said that “the better opinion ” was that the judge could 
not excludé the witness). 

2 In the following citations the rule is understood to be laid down generally, except 
where the proviso is expressly noted ; but in some of the rulings probably the proviso 
would have been stated if the facts had called for it: 1841, State v. Brookshire, 2 Ala. 
303; 1853, Sidgreaves v. Wyatt, 22 id. 617; 1867, Montgomery vz. State, 40 id. 684, 
687; 1870, Bellv. State, 44 id. 393, 395; 1875, Wilson v. State, 52 id. 299, 303; 1892, 
Thorn v. Kemp, 98 id. 417, 423; 1895, Sanders v. State, id. 16 So. 935; 1855, Plea- 
sant v. State, 15 Ark. 624; 1858, Golden v. State, 19 id. 590, 597 (“the right of ex- 
cluding witnesses for disobedience, though well established, is rarely exercised ;” here, 
not exercised against one who was not known to be needed); 1874, Bird v. State, 50 
Ga. 585, 588; 1881, Butts wv. State, 66 id. 508, 513, semdle ; 1881, Lassiter v. State, 
67 id. 739, semble (see the construction of this case in Grant v. State, infra); 1886, 
Etheridge v. Hobbs, 77 id. 531, 534; 1887, Carson wv. State, 80 id. 170, semdle ; 1890, 
Bone v. State, 86 id. 108, 121; 1892, Grant v. State, 89 id. 393; 1893, Pergason v. 
Etcherson, 91 id. 785, 787; 1880, Bulliner v. People, 95 Ill. 394, 399; 1896, Goon Bow 
v. People, id. 43 N. E. 593; 1850, Porter v. State, 2 Ind. 435; 1860, Jackson v. State, 
14 id. 327; 1875, Davenport v. Ogg, 15 Kan. 366 (may be excluded if the party abets 
the disobedience) ; 1886, Haskins v. Com., Ky. 1 S. W. 730; 1860, State v. Gore, 15 
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Courts seem to forbid in general terms the disqualification of the 
witness ; though in some of them it can hardly be doubted that 
a proviso as to the party’s connivance would be enforced. On the 
whole, then, the Courts occupy a common ground where there has 
been fault in the party ; at one extreme stand a few Courts denying 
disqualification even in that case; at the other extreme stand prob- 
ably the majority of Courts, permitting disqualification even with- 
out the party’s fault. 
John H. Wigmore. 


NORTHWESTERN UNIVERSITY LAW SCHOOL, CHICAGO. 





La. An. 79; 1884, State v. Watson, 36 id. 148; 1886, State v. Cole, 38 id. 843, 845; 
1893, State v. Hagan, 45 id. 839, 841; 1895, State v. Jones, id. 18 So. 515; 1897, 
Com. v. Crowley, Mass. 46 N. E. 415 (excluded, in the trial Court’s discretion, where 
the counsel was in fault in knowingly allowing the witness to stay); 1897, People z. 
Piper, Mich. 71 N. W. 175 (not excluded, if party is not conniving); 1852, Sartorious 
v. State, 24 Miss. 602, 608; 1835, Dyer v. Morris, 4 Mo. 214, 218; 1840, Keith v. 
Wilson, 6 id. 435, 441 (except where the party is not in fault by laches or connivance) ; 
1860, State v. Fitzsimmons, 30 id. 236, 239; 1888, O’Bryan v. Allen, 95 id. 68, 74 (like 
Keith v. Wilson); 1894, State v. Gesell, 124 id. 531, 536 (same); 1895, State v. 
David, id. 33 S. W. 28; 1900, State v. Sumpter, id. 55 S. W. 76 (inadvertent violation, 
without party’s connivance, no ground for exclusion); 1849, Laughlin v. State, 18 Oh. 
99, 101; 1883, Dickson v. State, 39 Oh. St. 73,77 (except where there has been no 
procurement or connivance of the party); 1879, Hubbard v. Hubbard, 7 Or. 42, 47 
(unless there is complicity by the party); 1836, Earls’ Trial (Pa.), 10; 1833, Anon., 2 
Hill S. C. 251, 255 (except where there is no fault in the party); 1880, Smith v. State, 
4 Lea 428, 430 (the discretion was held improperly exercised to exclude a witness un- 
known to the party at the time of the order); 1874, Goins v. State, 41 Tex. 334, 
336, semble ; 1875, Sherwood v. State, 42 id. 498, 501; 1878, Ham vz. State, 4 Tex. 
App. 645, 673; 1880, Walling v. State, 7 id. 625; Estep v. State, 9 id. 366, 370; 18381, 
Avery v. State, 10 id. 199, 213; 1886, Hill v. State, id. 3 S. W. 763, semble ; 1173, 
Holder v. U. S., 150 U. S. 91 (may be excluded in discretion, but not merely and 
always for violation). 

1 1862, People v. Boscovitch, 20 Cal. 436; 1853, Johnson v. State, 14 Ga. 55, 61 
semble ; 1880, Rooks v. State, 65 id. 330; 1895, Cunningham vz. State, id. 22 S. E. 
(954 distinguishing Pergason v. Etcherson, 91 Ga. 785); 1859, Horne v. Williams, 
12 Ind. 326 (undecided) ; 1883, Davis v. Byrd, 94 id. 525 (at least where the party 
himself is not in fault; repudiating prior intimations to the contrary); 1884, Burk 
v. Andis, 98 id. 59, 64 (same); 1887, State v. Thomas, 111 id. 515 (same); 1860, 
Grimes v. Martin, 10 Ia. 347, 349; 1899, Parker v. Com., Ky. 51 S. W. 573 (a co- 
indictee remained, the defendant not explaining that he wished to use the other as a 
witness; disqualification of co-defendant held erroneous on the facts); 1887, Parker 
v. State, 67 Md. 329, 331; 1897, Ferguson v. Brown, Miss. 21 So. 603; 1898, Timber- 
lake v. Thayer, id. 23 So. 767; 1866, State v. Salge, 2 Nev. 321, 326; 1819, State v. 
Sparrow, 3 Murph. 487; 1824, Woods v. M’Pheran, Peck 371, semble ; 1849, Hopper 
v. Com., 6 Gratt. 684 (obscure); 1879, Hey’s Case, 32 id. 946, 948, semble; 1894, 
Brown v. Com., go Va. 671, 675; 1869, Gregg v. State, 3 W. Va. 705, semd/e. 
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MUTUAL PROMISES AS A CONSIDERATION 
FOR EACH OTHER. 


N an article in volume viit. of this REvIEw,! upon “ Successive 
Promises of the Same Performance,” Professor Williston, 
speaking of promises made in consideration of the performance, 
or a promise of performance, by the promisee of an existing con- 
tract between himself and a third person, says:? “An attempt 
has been made by some to distinguish unilateral and bilateral 
agreements. In Professor Langdell’s Summary of the Law of Con- 
tracts, it is said :* ‘It will sometimes happen that a promise to do 
a thing will be a sufficient consideration when actually doing it 
would not be. Thus, mutual promises will be binding though the 
promise on one side be merely to do a thing which the promisee 
is already bound to a third person to do, and the actual doing of 
which would not, therefore, be a sufficient consideration. The 
reason of this distinction is, that a person does not, in legal con- 
templation, incur any detriment by doing a thing which he was 
previously bound to do, but he does incur a detriment by giving 
another person the right to compel him to do it, or the right to 
recover damages against him for not doing it. One obligation is 
a less burden than two (Zz. ¢., one to each of two persons), though 
each be to do the same thing.’ The same distinction is also in- 
volved in the discussion of the subject by Sir Frederick Pollock, 
in the first edition of his treatise on the law of contracts.* Sir 
William Anson, however, pointed out a fallacy in this line of rea- 
soning,® in that it assumes that the second promise does impose 
an obligation upon the promisor. As both parties to a bilateral 
contract are bound or neither is bound, this assumption involves 
the further assumption that the second promise is itself a sufficient 
consideration to support the counter-promise, — the very point in 
dispute.” 

“It seems impossible to dispute Anson’s criticism of the theory 
advanced by Pollock and Professor Langdell, but it has not been 
always observed that the same criticism may be made in the case 
of every bilateral contract if the test of the sufficiency of consid- 
eration is defined, as it usually is, as a benefit conferred upon the 





1 Page 27. 2 Page 34. 8 § 84. 
* Page 158. 5 Anson, Contracts (1st ed.), 80. 
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promisor or a detriment suffered by the promisee. To enter into 
a binding obligation to do or not to doanything whatever is always 
a detriment, and on the other hand, unless a promise imposes an 
obligation, no promise whatever can be considered a detriment. It 
is, therefore, assuming the point in issue to say a promise is a 
detriment because it is binding. There are but two ways out of the 
difficulty.” 1 Then, after stating the first of these ways, which. he 
rejects, he continues: “The other way is to revise slightly the test 
of consideration in a bilateral contract, seeking the detriment 
necessary to support a counter-promise, in the thing promised, and 
not in the promise itself.” ‘Ifthe test of the sufficiency of con- 
sideration be made whether the promisee has incurred a detriment 
at the request of the promisor (which would constitute a unilat- 
eral contract), or has promised something the performance of which, 
will be, or may be, a detriment (which would constitute a bilateralj 
contract), logical consistency is attained. Nor is it attained ab 
the expense of disregarding the authorities.” The remainder 
of the article is devoted to a vindication of this new definition of 
“ consideration.” 

It will be seen, therefore, that Professor Williston’s conclusion 
is that mutual promises as such can never be a consideration for 
each other. Why? Not because a dinding promise cannot as such 
be a consideration for another promise (for Professor Williston 
expressly says every binding promise is a detriment to the promisor, 
and, therefore, is a sufficient consideration for a counter-promise), 
but because it is never possible to ascertain whether or not a pro- 
mise is binding, when the object is merely to ascertain whether it 
will furnish a sufficient consideration fora counter-promise. Why 
is it never possible? Professor Williston gives no other reason 
than his assertion that a promise can never be shown to be a detri- 
ment to the promisor without an unwarranted assumption that 
the promise is binding on him; and of this he is quite sure, for 
he says there are only two ways out of the difficulty, viz., by 
saying that the law itself makes such an assumption (which 
Professor Williston very properly rejects), and by admitting that 
a promise as such can never be a sufficient consideration for a 
counter-promise. In short, Professor Williston has put forward a 
novel view of the effects or consequences of “begging the ques- 
tion,” viz., first, that it destroys not merely every argument in which 
it is detected, but also every proposition which has the misfortune 





1 Page 35. 2 Page 36. 
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to be supported by such an argument, even though such proposition 
be in fact true ; secondly, that the proposition that cach of two mu- 
tual promises may furnish a sufficient consideration to support the 
other, though confessedly true in fact, can never be proved, except 
by an argument which is infected with the vice of “ begging the 
question” ; and, thercfore, in logic and in law, is untrue. 

It is chiefly because of this “ novel view” that I have felt called 
upon to answer Professor Williston’s article.’ I say “chiefly” 
rather than “only,” because to assert that a writer, in supporting 
a given proposition, has assumed the existence of the very thing 
which he is professing to prove, seems nearly equivalent to assert- 
ing that he is either incompetent or dishonest, z. ¢., that he has 
either deceived himself, or has attempted to deceive his readers ; 
and if one remains silent under such an imputation, he may seem 
to admit the justness of it. 

I propose, therefore, to show: first, that Sir Frederick Pollock and 
myself have not begged the question in the passages which have 
been quoted and referred to; and, if we have, that the only conse- 
quence is that we have not proved the proposition which we were 
supporting, — not that the proposition itself is untrue. Sec- 
ondly, that, whenever one of two mutual promisors, who is sued 
upon his promise, claims that the plaintiff's promise, though it be 
‘supported by a sufficient consideration, is not binding upon him, 
‘and, therefore, is not a sufficient consideration for the defendant’s 
promise, the question thus raised can be put in issue, tried, and 
decided in the same manner, and with as much facility, as any other 
question which will be decisive of the cause, and that the defend- 
ant must see to it that it is so put in issue, tried, and decided, if 
he would avail himself of it. Thirdly, that Professor Williston’s 
mode of getting out of the difficulty which he supposes to exist 
is inadmissible. 

Before proceeding to consider these propositions, however, it is 
proper to place the reader in possession of the views of Sir F. 
Pollock and Sir William Anson, and to make two or three pre- 
liminary observations. 

The passage in Sir F. Pollock’s book,? to which Professor Wil- 
liston refers, is as follows: “In the case where the party is 
already bound to do the same thing, but only by contract with a 





1 If it be asked why I have not done this sooner, if I intended to do it at all, I 
answer that it was not till about a year ago that my attention was first called to the 
article. 

2 Published in 1876. 8 Page 158. 
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third person, there is some difference of opinion. But there seems 
to be no solid reason why the promise should not be good in itself, 
and therefore a good consideration. It creates a new and dis- 
tinct right, which must always be of some value in law, and may 
be of appreciable value in fact. There are many ways in which B 
may be very much interested in A’s performing his contract with 
C, but yet so that the circumstances which give him an interest 
in fact do not give him any interest which he can assert in law. 
It may well be worth his while to give something for being enabled 
to insist in his own right on the thing being done. This opinion 
has been expressed and acted on in the Court of Exchequer,! and 
seems implied in the judgment of the majority of the Court of 
Common Pleas in a case? decided some weeks earlier.” ? 

The passage referred to in Sir William Anson’s book ‘ is as fol- 
lows :® “ A more difficult class of cases to reconcile with the general 





1 Scotson v. Pegg, 6 H. & N. 295. 

2 Shadwell v. Shadwell, 30 L. J., C. P. 145. 

8 Professor Williston says (p. 37) Sir F. Pollock has withdrawn this opinion in his 
subsequent editions ; but I think this is a mistake. In his 6th and last edition (p. 175) 
Sir F. Pollock says: “In the case where the party is already bound to do the same 
thing, but only by contract with a third person, there is some difference of opinion. 
The new promise purports to create a new and distinct right, which, if really created, 
must always be of some value in law, and may be of appreciable value in fact. B 
may well be much interested in A’s performing his contract with C, but yet so that 
the circumstances which give him an interest in fact do not give him any interest 
which he can assert in law. The power to claim A’s performance in his own right 
will then be valuable to him, and why may he not entitle himself to it by contract, and 
bind himself to pay for it? This opinion has been expressed and acted on in the 
Court of Exchequer, and seems implied in the judgment of the majority of the 
Court of Common Pleas in a case decided some weeks earlier.” “The reasoning 
of these cases assumes that a promise to A to perform an existing duty to B is itself 
enforceable by A, which is not clear on principle, and has not been directly decided ” 
(pp. 176, 177). It will be seen, therefore, that it was only on the supposition that a 
promise to doe what the promisor is already bound to do by a contract with a third 
person is for that reason invalid, that Sir F. Pollock expresses a different opinion in his 
last edition from what he expressed in the first. In short, the difference between the 
first edition and the last is a difference, not in opinion, but in the supposition upon 
which the opinion is founded. Upon the question whether the plaintiff’s promise 
was invalid, for the reason just stated, he merely says, its validity “is not clear on 
principle, and has not been directly decided.” Moreover, in saying it is not “clear,” 
I understand him to mean no more than that it is not “ certain.” It may be added that 
there is high judicial authority to the effect that the promise is valid; for in Scotson v, 
Pegg (supra, n. 1) Wilde, B., says: “ There is no authority for the proposition, that, 
where there has been a promise to one person to do a certain thing, it is not possible 
to make a valid promise to another to do the same thing.” 

* Published in 1879. The first edition of my “ Summary of the Law of Contracts ” 
was published later in the same year. 

5 Page 80. 

: 65 
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rule are those in which it has been held thata contract is binding 
which is made in consideration of a performance or promise of per- 
formance by one of the parties, of a contract already subsisting 
between himself and a third party.” 

“ The matter is not very easy to understand upon principle ; it has 
been said! that the promise is based on the creation ‘of a new and 
distinct right’ for the promisor, in the performance of the con- 
tract between his promisee and the third party. But this is in fact 
to assume that a right is created, which would not be the case if 
the consideration for the promise were bad.” 

“ Whether the promise is conditional on the performance of the 
contract, or whether it is given in return for a promise to perform, 
does not seem to make any difference in principle. If we say that 
the consideration for it is the detriment to the promisee in exposing 
himself to two suits instead of one for the breach of his contract, 
we beg the question, for we assume that an action would lie on 
such a promise. If we say that the consideration is the promisor’s 
desire to see the contract carried out, we run the risk of confound- 
ing motive and consideration.” 2 

The whole controversy had its origin in the two English cases 
of Shadwell v. Shadwell and Scotson v. Pegg.? In each of them, 
the contract was unilateral, z. ¢., the consideration of the defend- 
ant’s promise was the plaintiff's performance (not his promise of 
performance) of a contract between himself and a third person. 
In both, the decision was in the plaintiff's favor, it being by two 
judges against one in the earlier case, and unanimous in the later 
case. In neither case was the decision based on any distinction, 
actual or supposed, between a performance and a promise of per- 
formance as a consideration for the defendant’s promise. These 
decisions were supported by Sir F. Pollock, and were opposed by 
Sir W. Anson. In supporting them, however, Sir F. Pollock 
assumed the consideration of the defendant’s promise in each to 
be, not the plaintiff's performance, but his promise of perform- 
ance ;* and, in his last edition,® he expresses the opinion, though 
not strongly, that performance by the plaintiff would not have been 
a sufficient consideration, Sir W. Anson seems to have supposed 








































1 Pollock, Contracts (1st ed.), 158. 2 Page 81. 8 Supra, p. 499, nn. 1 and 2. 
* Sir F. Pollock also says (p. 176, 6th ed.), Byles, J., in Shadwell v. Shadwell, 

“ stated the rule to be that a promise to do what one is already bound, though only to 

a third person, to do, cannot be a consideration.” I do not, however, find any such 

language in the judgment of the learned judge. 

5 Page 176. 






















MUTUAL PROMISES AS A CONSIDERATION. 5or, 


that the consideration was decided to be good, in each of these 


cases, whether it consisted of the plaintiff's performance or of his. 


promise to perform, while he declares his own opinion to be that the 
consideration was bad, whether it consisted of the one or the other. 
He seems to have thought, however, that Scotson v. Pegg was in 
fact a case of mutual promises, for, in stating it, he expressly says,} 
the plaintiff promised performance of the contract between himself 
and the third person. Lastly, it is clear that Sir W. Anson did not 
suppose that his criticism of Sir F. Pollock extended to any other 
cases of mutual promises than those in which one of the promises 
was to perform a contract between the promisor and a third per- 
son ; and if he had thought it applied equally to all cases of mutual 
promises, and that there was no other way of avoiding it than that 
adopted by Professor Williston, there is no reason to suppose he 
would have published it. 

I now proceed to the consideration of the three propositions 
already stated : — 

I. There is no begging the question in the passages which 
have been quoted. What was the question? It was whether a 
promise by one of two mutual promisors to perform a contract 
between himself and a third person is a sufficient consideration for 
the counter-promise. This is a particular question or subject, being 
a part, and a very small part, of the: general subject of “ Consid- 
eration.” Indeed, it is only a small part of one branch of the gen- 
eral subject, viz., that branch which is designated by the title of 
this article. And yet it involves all or most of the fundamental 
principles, not only of that branch of the subject to which it 
belongs, but of the entire subject. It is plain, therefore, that, in 
treating of the particular subject, one cannot state everything 
upon which it is remotely dependent, and whatever he does not 
state he must of course assume or take for granted. Moreover, it 
depends upon circumstances how wide a field one ought to cover. 
For example, one who is called upon to argue a cause in which the 
particular subject is directly involved should cover a wider field 
than one who is writing a treatise, and the width of the field to be 
covered even by the former should depend, to some extent, upon 
the amount of instruction supposed to be needed by the court 
which has the cause to decide. The writer of a treatise should 
exclude from the particular subject, first, everything which does 
not come within the scope of his plan ; secondly, everything which 
will more properly find a place in some other part of the treatise 





1 oth edition, p. 97. 
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of which the particular subject is a small portion. For example, it 
was proper for me to exclude from § 84 the more general question 
whether mutual promises will in any case support each other, as I 
had already considered that question in § 81. So, also, it was proper 
for me to exclude from § 84 the question whether the defendant’s 
promise, as well as the plaintiff's, was binding, provided it had a 
sufficient consideration to support it; for, first, I had already in- 
formed the reader in § 82 that, if either of two mutual promises 
was not binding, the other would be without consideration, and so 
both would fall to the ground; secondly, the law presumes every 
promise to be binding which is supported by a sufficient consid- 
eration, unless the contrary appear, and, therefore, it presumes 
both the promises to be binding in the case in question ; thirdly, 
it was no part of my plan to consider in what cases a pro- 
mise, though supported by a sufficient consideration, will not be 
binding. What, then, was the object of that part of § 84 which 
Professor Williston quotes? Simply to state the difference, in the 
case there put, between performance and a promise of performance, 
as a consideration for a promise, with the reason for that differ- 
ence. Everything necessary to raise that question, besides what 
I stated, of course I assumed to exist, and, therefore, I assumed 
that each of the promises, if supported by a sufficient considera- 
tion, was binding. If, indeed, I had supposed the validity of either 
promise to be doubtful, I should either have so informed the reader, 
or I should have omitted § 84; but I did not so suppose then, 
and I do not now. 

As to Sir F. Pollock, the case is still clearer; for he meets 
directly the only question, respecting the consideration for the 
defendant’s promise, about which it is possible to raise a doubt, 
viz., whether the plaintiff's promise, if supported by a sufficient 
consideration, was binding ;! and he expresses the opinion that it 





1 It seems proper to remark that Sir W. Anson has inadvertently done an injustice 
to Sir F. Pollock, in making the latter seem to assume the existence of the very thing 
he was seeking to establish, viz., that the plaintiff’s promise, in Shadwell v. Shadwell 
and Scotson v. Pegg, furnished a sufficient consideration for the defendant’s promise ; 
for, after stating briefly the view of Sir F. Pollock (supra, p. 500), Sir W. Anson says: 
“ But this is in fact to assume that a right is created, which would not be the case if the 
consideration for the promise were bad.” Here it is assumed that the right which Sir 
F. Pollock was considering was the right supposed to be created by the defendant’s 
promise, as to which the question was whether the plaintiff’s promise furnished a suf- 
ficient consideration to support it. But the right which Sir F. Pollock was in truth con- 
sidering was the right supposed to be created by the plaintiff’s promise, as to which 
the question was not whether it was itself supported by a sufficient consideration, 
but whether it constituted a sufficient consideration for the defendant’s promise; and 
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was, and gives his reasons; and even if it should be admitted 
that some of his reasons tend rather to prove that the plaintiff's 
promise, if binding, was a sufficient consideration, than that it was 
binding in fact, it is also true that he was not bound to give 
reasons at all. 

Admitting, however, everything that any one may choose to say 
as to Sir F. Pollock or myself having begged the question, the 
utmost that can follow is that we have not proved the proposition 
which we asserted ; and this is all that is claimed by Sir W. Anson. 
Professor Williston, however, appears to think our failure was due 
to a cause which will inevitably be fatal to all similar attempts, and, 
therefore, that the proposition which we maintained is impossible 
of proof, and so must be deemed false. I must confess my inability 
even to conjecture what line of reasoning led Professor Williston.to 
such a conclusion ; and accordingly I am at a loss how to attack the 
conclusion itself otherwise than by simply asserting the contrary. 
Under these circumstances, my most feasible course seems to be 
to show how the proposition asserted by Sir F. Pollock and assumed 
by myself, if true, is to be established in a court of justice, whenever 
the decision of a legal controversy shall involve the question of 
its truth. Therefore, 

II. If one of two mutual promisors be sued upon his promise, 
and claims that the plaintiff’s promise is not binding, and, therefore, 
is not a sufficient consideration for the defendant’s promise, the 
question thus raised can be put in issue, tried, and decided in 
the same manner, and with as much facility, as any other question 
which will be decisive of the cause; and the defendant must see 
to it that it is so put in issue, tried, and decided, if he would avail 
himself of it. 

(a) Whenever an action is brought upon a unilateral contract 
not under seal, the plaintiff has two things to prove, in order to 
make out a prima facie case, viz., first, that the promise sued on 
was in fact made, and, secondly, that it was made for a sufficient 
consideration. Moreover, in order to prove the latter, he must first 
prove that the defendant offered to make the promise in considera- 
tion of the plaintiff's giving or doing some specified thing, and 
then that the plaintiff gave or did the thing specified by way of 
accepting the offer. 

Having thus proved the making of the promise sued on, and 
the consideration for which it was made, the plaintiff, in the ab- 





that again depended upon whether it was rendered invalid by the fact that the plain- 
tiff was already bound, by a contract with a third person, to do the same thing. 
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sence of any proof by the defendant, will enforce his claim, unless 
the court be of opinion that the thing stipulated for by the defend- 
ant, and performed by the plaintiff, is, upon its face, an insuffi- 
cient consideration for the defendant’s promise, or that the promise 
is, upon its face, not binding, even if supported by a sufficient 
consideration. If the defendant claims the consideration to be 
insufficient, or the promise not to be binding, upon some ground 
which does not appear on its face, he must make out his claim by 
affirmative proof; for example, that the defendant was a married 
woman, or an infant, when the promise was made, or that the pro- 
mise was obtained by fraud, or by duress, or that it is void by stat- 
ute, or is illegal, or that it is within the Statute of Frauds, and 
the Statute has not been satisfied.? 

(6) If the contract sued on be bilateral, the plaintiff must prove 
the making of each of the two mutual promises, and also that each 
promise was made in consideration of the other. The reason is 
obvious ; for it is only by proving the making of his own promise 
as well as the defendant’s, and that each promise was made in con- 
sideration of the other, that the plaintiff can prove that the defend- 
ant’s promise was made for a sufficient consideration. By prov- 
ing as above, however, the plaintiff will, in the absence of any 
proof by the defendant, establish his case, unless the court shall 
be of opinion that one of the mutual promises, even if supported 
by a sufficient consideration, is not binding. If, however, the 
defendant claims that either promise is not binding, for some 
reason which does not appear upon its face, he must make out his 
claim by affirmative proof, as stated in the preceding paragraph in 
respect to the defendant’s promise. 

That a decision in the plaintiff's favor will necessarily involve 
the proposition that each of the promises is binding upon its face 
appears by the case of Harrison v. Cage? That was an action by a 
man against a woman upon mutual promises to marry each other. 
The defendant claimed that such an action could be maintained 
only by the woman; and the action was confessedly one of first 
impression. The court, however, was of opinion that every such 
action brought by a woman, and in which she recovered, established 
the right of the man to maintain the action, as otherwise there 
would be no consideration for the man’s promise; and so judgment 
was given for the plaintiff ; and the correctness of the decision has 
never been questioned. 





1 On this subject, I take the liberty of referring the reader to my “ Summary of 
Equity Pleading” (2d ed.), §§ 109-111. 
2 5 Mod. 411. 
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That a promise which, upon its face, is binding will support a 
counter-promise, unless the former be affirmatively proved not to 
be binding, is shown by Holt v. Ward! That also was an action 
upon mutual promises by the plaintiff and defendant to marry each 
other. The defendant pleaded that the plaintiff, when she made 
the promise, was an infant of fifteen years of age, and the plain- 
tiff demurred to the plea. By so demurring, the plaintiff admitted 
the truth of the plea, and raised the question whether her promise 
was not a sufficient consideration for the defendant’s, notwith- 
standing she was an infant; and the court held that it was. If the 
plaintiff had taken issue on the truth of the plea, of course the 
defendant must have proved it, or it would have gone for nothing. 

So, if the consideration of a defendant’s promise consist either 
in the plaintiffs doing, or in his promising to do, what he was 
already bound to do by a contract with a third person, the defend- 
ant may, by affirmatively proving that the plaintiff was so bound, 
raise the question whether there was a sufficient consideration for 
his promise ; and the decision will depend upon the judgment 
of the court on that question.2 In the absence, however, of proof 
by the defendant, the plaintiff will recover. 

I have said that when an action is brought on a bilateral con- 
tract not under seal, the plaintiff must prove the making of each 
promise, and also that each promise was made in consideration of 
the other. How can he do this, according to Professor Willis- 
ton’s view? He has four things to prove, each of which is entirely 
independent of all the others. While, therefore, he is proving the 
first, he must assume the other three to be true, and, while he is 
proving the second, he must assume the third and fourth to be 
true, and so on; and yet I understand Professor Williston to be 
of opinion that the writer of a treatise cannot assume one of two 
independent things to be true for the purpose of establishing the 
other. 

III. Professor Williston’s proposed change in the definition of 
consideration is not admissible. 

By reference to the extracts already made from Professor Willis- 
ton’s article,’ it will be seen that he does not propose to abolish the 
distinction between giving and doing and promising to give or do, 
as a consideration for a promise, by making the giving or doing 





1 2 Str. 937. 

2 Shadwell v. Shadwell, 9 C. B., N. S., 159, 30 L. J., C. P., 145, and Scotson z. 
Pegg, 6 H. & N. 295, are both authorities for what is stated in the text. 

8 Supra, p. 497: 
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of something the consideration in all cases; and he will doubtless 
agree that that distinction cannot be abolished, as the consideration 
of a promise must always be strictly contemporaneous with the 
promise itself ; while, in the case of a bilateral contract, there is no 
giving or doing on either side till after the making of the promises, 
and the only thing that is contemporaneous with either promise is 
the counter-promise. In truth, the only difference between the 
received definition and Professor Williston’s proposed definition 
seems to be this : according to the received definition, a promise is 
a sufficient consideration for a counter-promise, if it is binding, 
while, according to Professor Williston’s proposed definition,-a 
promise isa sufficient consideration for a counter-promise, if per- 
formance of the thing promised would be a sufficient consideration 
for a unilateral promise. Is such a change admissible? I think 
not. 

(2) The sufficiency of a promise, regarded as the consideration 
of another promise, must depend upon the nature, quality, or legal 
effect of the promise itself ; for the promise is all that the promisor 
gets in exchange for his promise, and is all that the promisee parts 
with. Performance and the right to performance must not be con- 
founded. The promisor may get the latter at the time of his pro- 
mise, but he cannot possibly get the former, unless his promise 
be unilateral; and it is wholly uncertain whether he will ever get 
it. Performance, therefore, in the case of a bilateral contract, is 
both future and uncertain ; and hence, as it cannot constitute the 
consideration for either promise, so it cannot constitute the reason 
why either promise may be a consideration for the other promise. 
A binding promise is, moreover, while it lasts, a substitute for the 
performance promised, and the latter, if it takes place, operates 
simply as a satisfaction and discharge of the former. The two, 
therefore, can never co-exist, for, the moment performance takes 
place, the promise ceases to exist. 

(4) Professor Williston’s proposed change will confessedly have 
the effect of rendering mutual promises invalid in every case in 
which the thing promised by either party would not be a sufficient 
consideration for a unilateral promise ; and yet it is assumed that 
each promise, if unilateral, and made for a sufficient consideration, 
would be valid and binding. How does Professor Williston recon- 
cile this with his own statement that every binding obligation is a 
detriment to the obligor, and, therefore, that each of the mutual 
promises, in the case supposed, being supported by a sufficient 
consideration, is valid and binding? Moreover, how does he sup- 
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pose a court of justice can knowingly perpetrate such an injustice 
as his proposed change would involve? There seems to be but 
one possible answer, viz., that, according to Professor Williston’s 
view, it can never be known, when mutual promises are the subject 
of an action, whether the plaintiff's promise is binding or not; 
and, therefore, that it must be assumed not to be binding. Such 
an answer, however, would be a confession that the admissibility 
of Professor Williston’s proposed change depends upon the 
soundness of his reasons for thinking some change necessary. 

(c) Professor Williston’s proposal makes every promise, whether 
binding or not, a sufficient consideration for a counter-promise, 
provided only a performance of the thing promised would be a 
sufficient consideration for a unilateral promise. Suppose then a 
married woman enters into a bilateral contract for the purchase 
of ahouse. Except for the fact that the purchaser is a married 
woman, the contract is open to no possible objection, but that fact 
alone renders both promises void. Yet both promises fully meet 
Professor Williston’s requirement, and, therefore, according to 
him, each promise is supported by a sufficient consideration ; and 
the consequence is that the seller’s promise is valid and binding, 
while that of the purchaser is void, not for‘want of consideration, 
but because made by a married woman. In truth, Professor Wil- 
liston, while dispensing with the requirement that mutual promises, 
in order to be a consideration for each other, must be binding, pro- 
vides no substitute whatever for that requirement; for it is of 
course idle to say that a promise is a sufficient consideration be- 
cause of what it promises, if it furnishes no security whatever that 
the thing promised will be performed. Nor is it here open to Pro- 
fessor Williston to say that the nullity of the purchaser’s promise 
is a thing which can never be known ; for if the purchaser should 
defeat an action against her by the seller, on the ground that her 
promise was void, the court could not shut its eyes to the fact that 
an action by her against the seller would have been successful, at 
least so far as regarded the sufficiency of the consideration for the 
seller’s promise. So if the purchaser should file a bill for specific 
performance, proof by the seller that the purchaser was a married 
woman when the contract was made would be a complete defence 
to the bill. 

Professor Williston’s conclusion is that neither doing nor pro- 
mising to do what one is already bound, by a contract with a third 
person, to do is a sufficient consideration for a promise ; and he 
seems to regard it as one of the merits of his definition of “consid- 

66 
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eration” that it gives the same rule for both these classes of cases, 
for he says it is certainly “ of doubtful expediency to establish so 
delicate a distinction between bilateral and unilateral contracts” } 
as that between doing and promising to do, in the cases in ques- 
tion. This last remark seems to imply that distinctions in law 
between unilateral and bilateral contracts are unusual; for if they 
are in fact so numerous as to be the rule rather than the excep- 
tion, and if many of them are so wide and radical as to pervade 
nearly the whole subject of contracts, then surely one “ delicate” 
distinction, more or less, cannot be very material. What, then, is 
the fact? It is not too much to say that there is no division of 
contracts, not even the time-honored one into contracts under seal 
and contracts not under seal, which is comparable in legal impor- 
tance with the division into unilateral and bilateral contracts. 
Moreover, the division of “consideration” into that which con- 
sists in giving or doing and that which consists in promising to 
give or do, corresponds precisely and perfectly, so far as regards 
all contracts which require a consideration, viz., contracts not 
under seal, with the division of the latter into unilateral and bilat- 
eral contracts ; for the consideration of every unilateral contract 
or promise consists in giving or doing, while the consideration of 
each of the promises in every bilateral contract consists in pro- 
mising to give or do. In other words, that which is the consider- 
ation of every unilateral promise can never be the consideration for 
either of the promises in a bilateral contract, and that which is the 
consideration for each of the promises in every bilateral contract 
can never be the consideration for a unilateral promise. How then 
can it be said that one is drawing a “ delicate” distinction when 
he says (with Professor Williston) that every binding promise to 
give or do is a detriment, and, therefore, a sufficient consideration 
for a counter-promise, but that giving or doing is not always a 
detriment, and hence is not always a sufficient consideration for a 
unilateral promise? Whether “delicate” or not, however, the 
propriety of making the distinction depends wholly upon whether it 
actually exists; and the way to solve that question is, not to seek 
for the points in which giving or doing and promising to give or 
do resemble each other, but to inquire as to each, separately and 
independently of the other, whether and why it contains the legal 
requisites necessary to make it a sufficient consideration for a 
promise. When this has been done satisfactorily, everything else 
will take care of itself. 
C. C. Langdell. 





1 Page 37. 
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SACRAMENTAL FEATURES OF ANCIENT 
AND MODERN LAW. 


N our own system of law we have but one sacramental observ- 
ance remaining, and that is the oath. But if we look into the 
legal systems of the past and other parts of the world we shall find 
many others. By a sacramental observance I mean a ceremonial 
appeal to divine agency characterized ordinarily by some peculiar 
act or “outward and visible sign,” as the catechism has it, such 
as kissing books, burning candles, killing animals, smearing with 
oil, sprinkling with water, putting on a ring, laying hands on altars 
or relics. Our irreverent optional oath is but the soiled remnant 
of a once gorgeous fabric. Imagine a jurisdiction where sacra: 
mental observances are essential to the existence of all legal rights, 
to the validity of marriages, and to the right to succeed to pro- 
perty ; where promises unsanctified by such observances are not 
binding, and witnesses not performing them are incompetent to 
testify ; and where questions of fact, in the absence of satisfactory 
evidence, are habitually referred by such observances to divine de- 
termination. It will not be difficult to find all these characteristics 
in actual bodies of law. 

In ancient times the gods were looked to constantly in the fram- 
ing of laws and administration of justice as in all other matters. 
The decision of a judge was the judgment of a god; a statute 
was a divine declaration ; and obedience to law was encouraged 
by blessings and enforced by curses. The Mosaic law will furnish 
us with examples : — 


“* And when Moses’ father-in-law saw all that he did to the people, he 
said, What is this thing that thou doest to the people? Why sittest thou 
thyself alone, and all the people stand by thee from morning unto even? 
And Moses said unto his father-in-law, Because the people come unto me 
to inquire of God: When they have a matter, they come unto me; and I 
judge between one and another, and I do make them know the statutes 
of God and his laws.” ? 

“‘ And the Lord spake unto Moses, saying, And thou shalt speak unto 
the children of Israel, saying, If a man die, and have no son, then shall 
ye cause his inheritance to pass unto his daughter. And if he have no 
daughter, then ye shall give his inheritance unto his brethren. And if 





1 Ex. xviii. 14 ef seg. 
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he have no brethren, then ye shall give his inheritance unto his father’s 
brethren.” 2 

“Thou shalt have a place also without the camp, whither thou shalt go 
forth abroad ; and thou shalt have a paddle upon thy weapon; and it 
shall be when thou wilt ease thyself abroad, thou shalt dig therewith, 
and shalt turn back and cover that which cometh from thee; for the 
Lord thy God walketh in the midst of thy camp, to deliver thee, and to 
give up thine enemies before thee ; therefore shall thy camp be holy ; that 
he see no unclean thing in thee, and turn away from thee.” ? 

“If ye shall diligently keep all these commandments which I command 
you, to do them, to love the Lord your God, to walk in all his ways, and 
to cleave unto him ; there shall no man be able to stand before you; for 
the Lord your God shall lay the fear of you and the dread of you upon 
all the land that ye shall tread upon.” ® 

“Tf ye hearken to these judgments, and keep, and do them, the Lord 
thy God will love thee, and bless thee, and multiply thee. Thou shalt be 
blessed above all people: there shall not be male or female barren 
among you, or among your cattle.” 

“Moses charged the people, saying, the Levites shall speak and say 
unto all the men of Israel with a loud voice, Cursed be he that re- 
moveth his neighbour’s landmark, and all the people shall say, Amen. ... 
If thou wilt not hearken unto the voice of the Lord thy God, to observe his 
commandments and his statutes, all these curses shall come upon thee. 
, . . The Lord shall smite thee with a consumption, and with a fever, and 
with an inflammation, and with an extreme burning, and with the sword, 
and with blasting, and with mildew. . . . He shall bring the tender and 
delicate woman to eat her own children to satisfy*her hunger. . . . In 
the morning thou shalt say, Would God it were even, and in the even 
thou shalt say, Would God it were morning.” © 


The Homeric king is also a judge, and his sentences and judg- 
ments come directly to his mind by divine dictation from on high.® 
People possessing such beliefs as to the inspiration of judgments 
and laws would naturally attach importance to the invocation of 
divine wrath and divine assistance in the administration of justice, 
and such beliefs have obtained in different parts of the world and 
with varying degrees of intensity through long periods of time. 
The laws of Charlemagne provided that doubtful cases should be 
determined by the judgment of God.’ “ There is no system of re- 
corded law, literally from China to Peru,” Sir Henry Maine says, 





1 Num. xxvii. 6 e¢ seg. 2 Deut. xxiii. 12 e¢ seg. 8 Deut. xi. 22 e¢ seg. 
4 Deut. vii. 12, 13. 5 Deut. xxvii. and xxviii. 

6 Maine’s Early Law and Custom, 163. 

7 Lea’s Superstition and Force, 202. 
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“which when it first emerges into notice is not seen to be en- 
tangled with religious ritual and observances.” } 

In our courts to-day as difficult a problem as any may be the de- 
cision of a question of fact. But according to Sir Henry Maine, 
in medizval times questions of fact were regarded as the simplest 
of all questions. All difficulties were avoided by referring them 
directly to the Lord.2) They were so referred by performance of 
the sacramental rites known as Ordeal, Compurgation, and Wager 
of Battle, of which no doubt weall have some idea. Twelve men, 
more or less, sometimes called sacramentales, appeared in a church 
and swore upon the altar that the accused was innocent. That was 
compurgation.? The compurgators did not swear to knowledge of 
facts. “If the accused is guilty may we be punished as if our 
oaths were his.” That was the invocation. And the idea appears 
to have been that no twelve men would take such a risk of the 
divine wrath in a case where punishment was merited. The ordeal 
was the culminating feature of an elaborate religious ceremonial. 
The boiling water ordeal, for instance. The accused, after a 
period of fasting and prayer, was brought to church and par- 
took of the sacrament ; mass was celebrated, the boiling water was 
exorcised, — adjured by the ever-living God to manifest the truth, 
and, finally, the hand was plunged in.* So in the case of the appeal 
to arms. The selected champions before the combat swore on the 
gospels or on relics to the justice of their respective causes, and 
defeat meant conviction of perjury as well as an adverse judgment.® 
In the Middle Ages the laws regulating these tests of truth were 
as important a part of the corpus juris as the law of evidence is to- 
day. The Mosaic law provides for their application, and they per- 
sisted as part of the common law of England until the time of 
Blackstone. In 1661 a continental law student selected the cold 
water ordeal for witches as the subject of his thesis.6 The Penta- 
teuch prescribes compurgations and ordeals. The “trial of jeal- 
ousy ” provided for in Numbers was an ordeal. When the wife is 
suspected of adultery and there are no witnesses obtainable, the 
husband shall bring her to the priest. Certain ceremonies shall 
be performed and the woman shall be compelled to drink holy 
water mingled with dust from the floor of the tabernacle. Finally, 
as the upshot of-it all, we are told that if the woman is guilty her 
belly shall swell and her thigh shall rot.’ In England, as late as 





1 Maine’s Early Law and Custom, 5. 

2 Maine’s Early History of Institutions, 48. 

8 Lea’s Superstition and Force, 28. 4 Ib. 223. § Tb. 128. 
6 Ib. 259. 7 Num. v. 
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the reign of King John, the bishops and clergy were empowered 
to use the ordeals of fire, hot iron, and boiling water.! Benefit of 
clergy, or the right to an acquittal by compurgation in the ecclesi- 
astical courts, continued as an actual right until the reign of Queen 
Elizabeth.2, And up to 1833 a creditor who brought an “action of 
debt,’’ so-called, could be defeated by the oaths of compurgators, 
although he could avoid this defence by selecting another form of 
action.? In the time of Blackstone either plaintiff or defendant, in 
an action to try title to land based upon the writ called a writ of 
right, was entitled to a trial by wager of battle. The court was 
to sit by sunrise, and if the defendant’s champion could defend 
himself till, the’stars appeared judgment was given against the 
plaintiff. Otherwise the plaintiff won. The writ of right was 
originally, I believe, the only resource of a claimant of land, and 
originally, according to Blackstone, wager of battle was the only 
method of trying the issues joined upon such awrit. In so simple 
a fashion did our ancestors cut the Gordian knots of the law of 
real property. As late as 1638 issue was joined in an action of 
this kind and both sides produced champions, but the judges, by 
inventing reasons for delay, succeeded in preventing an actual 
fight.2 In case of acquittal of murder the widow and next of 
kin of the murdered man had the right to summon the accused 
to a new trial, and the parties to such an action had the right 
to refer the issues to judicial combat. In 1818, in the cele- 
brated case of Ashford v. Thornton, the brother of the murdered 
man resorted to this proceeding, and the accused offered wager of 
battle and so forced the brother to withdraw.® 

In ancient times a sacramental ritual was an essential part of 
the law of obligations. A man was bound not by his promises but 
by his vows. Sir Henry Maine says, “ Some archaic codes do not 
mention contract at all, while others significantly attest the im- 
maturity of the moral notions on which contract depends by sup- 
plying its place with an elaborate jurisprudence of oaths.” The 
law of Moses was a code of the latter sort. 


“When thou shalt vow a vow unto the Lord thy God, thou shalt not 
slack to pay it; for the Lord thy God will surely require it of thee ; and 
it would be sin in thee. But if thou shalt forbear to vow it shall be no 
sin in thee.” ® 





1 4 Blackstone, 344. 2 Ib. 365. 8 3 Blackstone, 346. 
4 Ib. 337. 5 Lea’s Superstition and Force, 194. 
6 Ib. 194. 7 Maine’s Ancient Law, 357. 


8 Deut. xxiii. 21 and 23. 
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. And Robertson Smith says the very phrase in Hebrew for making 

a covenant points to the sacrificial observances that accompanied 
such an act.} 

The Romans had a religious form of marriage,? but it was re- 
served for Christianity, I believe, to make a sacramental ceremony 
essential to the existence of the marriage state. Long before the 
close of the Middle Ages this had been accomplished in all Christian 
countries.2 A marriage unconsecrated by the sacrament of the 
Church was no marriage at all. This is the historical reason why 
for so long atime in England the ecclesiastical courts had exclusive 
jurisdiction of matrimonial causes. In Protestant Sweden, as late 
as 1873, no one not confirmed in the Lutheran faith could be legally 
married.» In Roman Catholic countries, as we all know, the in- 
fluence of the priesthood is strongly directed towards the universal 
use of the ceremonial of the Church, but I am not aware that it is 
in any country nowadays an essential to the creation of the legal 
status, although there are still many people, I presume, who would 
wish this to be the case. Only last spring a Dr. White, writing 
to the New York Evening World, subscribed his name to this 
assertion: “I do not believe there should be civil marriages of 
any kind. They should all be solemnized in church.” ® 

The most interesting and important sacramental observances 
from the legal, and in fact any point of view, may be classed as 
brotherhood rites. The primitive nation was a group of men who 
believed themselves to be related to one another. Christians of 
the present day speak of themselves as brothers in a metaphorical 
sense. But in ancient times men of the same nationality believed 
themselves to be actually of the same blood. The Jews, for in- 
stance, were the seed of Abraham :— 


‘¢ And he brought him (Abraham) forth abroad and said, Look now to- 
ward heaven and tell the stars, if thou be able to number them ; and he 
said unto him, So shall thy seed be. . . . I will make thee exceedingly 
fruitful, and I will make nations of thee, and kings shall.come out of 
thee. . . . I will give thy seed the land of Canaan. . . . And they blessed 
Rebekah and said unto her, Thou art our sister ; be thou the mother of 
thousands of millions, and let thy seed possess the gate of those that hate 
thee.” * 





1 Old Testament in the Jewish Church, 235. 2 Maine’s Ancient Law, 149. 
8 Maine’s Early History of Institutions, 60. * 3 Blackstone, 92. 

§ Appleton’s Encyclopedia, “ Sweden.” 

6 N. Y. Evening World of April 20, 1900. ° 

7 Gen. xv. 5, xvii. 6 e¢ seg., xxiv. 60. : 
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Something more than mere consanguinity, however, was neces- 
sary to citizenship. The association was consecrated by common 
rites and sacrifices, and non-conformists were, as the Pentateuch 
has it, “cut off from the people,” only to regain their original status 
by purifications and expiations.! . It is declared in Exodus, for 
instance, that in the time of the Passover “whosoever eateth 
leavened bread from the first day until the seventh day, that soul 
shall be cut off from Israel.” 2 

This belief in actual consanguinity coexisted with the practice 
of admitting strangers in blood to the national communion. But 
strangers, after due performance of the ceremonials of admission 
and adoption and participation in the common sacrifices, were re- 
garded as sharing in the common lineage,’ and the institution of 
adoption did not prevent belief in universal kinship as a fact. Such 
a belief might be accepted by the mass of the people unthinkingly. 
And those who reflected might have found the religious ceremonial 
in some way mysteriously efficacious to create actual kinship just 
as many people believe to-day that the eucharistic ritual operates 
to create the real presence. St. Paul, perhaps, will furnish us with 
an illustration of this mode of reasoning, for it is evident that he 
made use of the primitive idea of national kinship in framing his 
theory of the Christian communion. He says, “The bread which 
we break, is it not the communion of the body of Christ? For we 
being many are one bread and one body ; for we are all partakers 
of that one bread.” ® Another analogy may be found in the doc- 
trine of spiritual relationship, not yet wholly obsolete, I believe, in 
the Roman Catholic Church, which forbade the intermarriage of 
sponsor and godchild, treating the relation between the two as 
identical with that of actual parentage.6 The Mosaic law provides 
for the adoption and amalgamation of strangers. 


“When a stranger shall sojourn with thee, and will keep the passover 
to the Lord, let all his males be circumcised, and then let him come near 
and keep it; and he shall be as one born in the land: for no uncircum- 
cised person shall eat thereof.” * 


“No brotherhood was recognized by our savage forefathers,” 
says Sir Henry Maine, “ except actual consanguinity regarded asa 
fact: If a man was not of kin to another there was nothing be- 
tween them. He was an enemy to be slain, spoiled, or hated as 
much as the wild beasts upon which the tribe made war, as belonging 





1 Maine’s Ancient Law, 6. 2 Ex. xii. 15. 8 Maine’s Ancient Law, 126. 
* Maine’s Early History of Institutions, 65. 5 1 Cor. x. 
6 Maine’s Early History of Institutions, 239. 7 Ex. xii. 48. 

















SACRAMENTAL FEATURES OF LAW. 515 


indeed to the craftiest and cruellest order of wild animals.” 1 The 
gods of such a nation were their aiders and abettors in an extermi- 
nating warfare upon all outsiders. The Jews, as exhibited in the 
Old Testament, were such a nation, and their God was such a god. 


“ And they warred against the Midianites as the Lord commanded 
Moses, and they slew all the males. And the children of Israel took all 
the women of Midian captive and their little ones. . . . And Moses said 
unto them, Have ye saved all the women alive? . . . Now therefore kill 
every male among the little ones, and kill every woman that hath known 
man by lying with him. But all the women children that have not known 
a man by lying with him, keep alive for yourselves.” ? 

“ When thou comest nigh a city to fight against it, then proclaim peace 
unto it, and if it make thee answer peace, and open unto thee, then it 
shall be, that all the people that is found therein shall be tributaries unto 
thee and they shall serve thee. And if it will make no peace with thee, 
but will make war against thee, then thou shalt besiege it. And when 
the Lord God hath delivered it into thine hands, thou shalt smite every 
male thereof with the edge of thy sword: But the women and the little 
ones, and the cattle and all that is within the city, even all the spoil 
thereof, shalt thou take unto thyself. 

“Thus shalt thou do to the cities which are very far off from thee, 
which are not of the cities of these nations. But of the cities of these 
people which the Lord thy God doth give thee for an inheritance, shou 
shalt save alive nothing that breatheth.” * 

“Tf thou shalt say in thy breast these nations are more than I, how can 
I dispossess them? Thou shalt not be afraid of them; but shalt well 
remember what the Lord God did unto Pharaoh and unto all Egypt... . 
So shalt the Lord thy God do unto all the people of whom thou art 
afraid. . . . The Lord thy God shall deliver them unto thee and shall 
destroy them with a mighty destruction until they be destroyed.” * 

“When the Lord thy God shall bring thee into the land whither thou 
goest to possess it, and hath cast out many nations before thee, . . . and 
when the Lord thy God shall deliver them before thee, thou shalt smite 
them and utterly destroy them, thou shalt make no covenant with them, 
nor show mercy unto them.” ® 


The eucharist appears to owe its position as a Christian sacra- 
ment to the existence of the ancient kinship sacrifices. St. 
Paul treats it as analogous to them and asa substitute for them. 
Christians, he says, have received the adoption of sons and have 
been made heirs of God® Being Christ’s they are Abraham’s seed, 





1 Maine’s Early History of Institutions, 65. 2 Ex. xxxi, 
8 Deut. xx. 10 ef seq. # Deut. vii. 17, 18. 5 Deut. vii. 1 e¢ seg. 
6 Gal. iv. 1-7. 
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and heirs according to the promise! The Gentiles shall be fellow- 
heirs and of the same body.? And to the existence of this state of 
affairs he declares the communion ceremonial essential. 


“The cup of blessing which we have, is it not the communion of the 
blood of Christ? The bread which we break, is it not the communion of 
the body of Christ? For we being many are one bread and one body ; 
for we are all partakers of that one bread. Behold Israel after the flesh. 
Are not they which eat of the sacrifices partakers of the altar?” ® 


The blood-shedding, beast-slaughtering observances, by which 
the members of a savage tribe consecrated their union for purposes 
of robbery and murder, transformed into the bond of union of the 
religion of peace and good-will! There is, perhaps, nothing very 
strange about this. The symbolism of war and bloodshed is 
adopted very naturally by humanity in all its activities, and has 
furnished the Salvation Army with almost an entire vocabulary 
for its work in propagating the gospel of Christ. The attitude 
of Christianity, moreover, towards the outer world has too often 
closely resembled that of our savage forefathers as depicted by 
Sir Henry Maine. ‘“ Weare enjoined to smite the ungodly though 
he be our neighbor,” says Balfour of Burley in Old Mortality, and 
the command has been obeyed almost as conscientiously since the 
year one as before it. 

In ancient times, therefore, participation in sacramental rites 
was essential to citizenship. Strangers dwelling in the community 
might be tolerated or protected, but they had no political rights. 
The central principle of a system under which political rights were 
obtainable on no terms whatever except connection in blood, real 
or artificial, was sternly maintained, Sir Henry Maine says, by the 
ancient states. Outsiders, moreover, had, in the earliest times at 
least, no legal rights. The Mosaic law says, to be sure: “If a 
stranger sojourn with thee in your land, ye shall not vex him, but 
the stranger that dwelleth with you shall be unto you as one born 
among you and thou shalt love him as thyself ; for ye were strangers 
in the land of Egypt.”® Nevertheless, according to Robertson 
Smith, the stranger had no legal status, and, in early times at least, 
the person referred to in the above passage was a stranger in pro- 
cess of conversion into an Israelite. So, in the early Roman 
Republic, Sir Henry Maine says, the principle of the absolute ex- 





1 Gal. iii. 27, 29. 2 Eph. iii. 6. 8 1 Cor. x. 16 e¢ seg. 
* Maine’s Ancient Law, 127. 5 Lev. xix. 34. 
6 Old Testament in the Jewish Church, 337, and note. 
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clusion of foreigners pervaded the civil law no less than the consti- 
tution,! and such remained the case until the extension of foreign 
trade and the increased number of alien residents compelled 
amendment. 

Much could be told, no doubt, by one better informed than myself, 
of the inferior position of non-communicants before the law since 
the beginning of the Christian era. But without attempting to 
go into that subject at length, Massachusetts and Sweden, neither 
of which would ordinarily be classed as a non-progressive com- 
munity, may be referred to as furnishing instances of rigid applica- 
tions of the ancient rule in modern times. The scholars of Johns 
Hopkins have found in New England interesting reversions to 
primeval types, and have written essays upon the Germanic Origin 
of New England Towns and the Village Communities of Cape Ann 
and Salem. Our Puritan forefathers, in framing their system of 
government, certainly received with great favor the doctrines of the 
Old Testament dispensation as to cutting off the ungodly from the 
people. A non-communicant could not vote.2 In 1689 two minis- 
ters complained to the magistrates that a militia officer was unfit 
for his position because corrupt in his judgment with reference to 
the Lord’s Supper. And a man was excluded from the commun- 
ion for denying baptism to his infant child, and afterwards convicted 
of the same offence in a legal prosecution before the County Court. 
In Sweden it has been the law until within a few years, if it is not 
. Still the law, that every Swede who does not claim to belong to one 
of the dissenting sects must be confirmed at the age of fifteen and 
partake of the sacraments.® 

Excommunication is a judgment excluding from sacramental 
rites, and when it not only purports to place the culprit in peril of 
eternal damnation, but does in fact deprive him of every earthly 
right and make him an outlaw against whom no one is bound to 
stay his hand, it isa most terrible sentence. Suchasentence is the 
natural weapon of priests, and in early times the judge was a priest. 
Just as the Jewish people not only made Moses their temporal and 
spiritual leader, but also came to him to inquire of God for the pur- 
pose of settling their disputes, so in most ancient communities, 
according to Sir Henry Maine, the priest was also king and judge.® 
The Druids, according to Czesar, were supreme judges in all public 





1 Maine’s Ancient Law, 46. 

2 Brooks Adams’s Emancipation of Massachusetts, 26. %Ib.81. 4 Ib. 119. 
5 Appleton’s Encyclopedia, Sweden. 

6 Maine’s Early Law and Custom, 160. 
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and private suits! In Sweden to this day the clergy in country 
parishes are often magistrates as well as pastors. In the days of 
this priestly supremacy no assistance from a temporal arm was 
needed. Ifa Celt or Gaul refused to abide by a Druid judgment 
he was excommunicated, and that was the heaviest of penalties.® 
Czesar says that those whom the Druids exclude from their sacri- 
fices “are deemed impious and accursed. Every one avoids them, 
shuns their approach, and avoids speech with them, lest they receive 
some inconvenience from contact with them. Neither is justice 
vouchsafed on their petition, or any honor conferred upon them.” 4 
This priestly jurisdiction was perpetuated in the Middle Ages, 
and for long after, by the ecclesiastical courts, which dealt with 
many of the matters of which our lay judges now take cognizance. 
Our Surrogate’s Courts, and the special courts of Probate and 
Divorce, which may still be found in certain jurisdictions, are all 
derived from the old ecclesiastical courts, which took exclusive 
charge of matrimonial matters and the settlement of estates. And 
the ordinary sentence of these courts and their ordinary process 
for enforcing their judgments, even in Protestant England, was 
excommunication.® The statute law of the Middle Ages also pre- 
scribed this punishment, and several of the laws of Charlemagne 
denounced the penalty of excommunication against deserters from 
the army.® In the time of Blackstone the lesser excommunication 
excluded from the sacraments, the greater from the company of 
all Christians. Deprivation of legal rights also followed ; for the 
lay courts recognized the sentence and denied to the excommuni- 
cated the right to sue, to serve on a jury, or to testify as a witness. 
He was, moreover, subject to arrest and imprisonment until such 
time as he should make his peace with the Church.’ 
Excommunication is a natural resource of a judge without execu- 
tive power, and the earliest courts were mere courts of arbitration 
enforcing their judgments by sentences of excommunication and out- 
lawry.2 In England, with the growth of a well-organized executive, 
the ecclesiastical courts, like other tribunals, came to place their 
chief reliance on fines and imprisonments, and excommunications 
were probably decreed very much as oaths are administered now, 





1 Maine’s Early History of Institutions, 31. 

2 Appleton’s Encyclopedia, “ Sweden.” 

8 Maine’s Early History of Institutions, 39. 

# 3 Blackstone, 102. 5 Tb. ror. 

6 Hallam’s Middle Ages. 7 3 Blackstone, ror. 

8 Robertson Smith’s Old Testament in the Jewish Church, 337; and Maine’s Early 
Law and Custom, 170. 
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with a great deal of indifference to their significance on the part 
of all concerned. Dickens, in Sketches by Boz, has a humorous 
account of a trial at Doctors’ Commons of a man for the crime of 
“brawling” within the precincts of a church, — getting into an 
altercation at a vestry meeting and threatening violence. Sen- 
tence was imposed of excommunication for a fortnight and payment 
of costs. Whereupon the accused addressed the court, and said : 
“If they ’d be good enough to take off the costs and excommuni- 
cate him for the term of his natural life instead, it would be much 
more convenient for him, for he never went to church at all.” # 
Such were the latter days of excommunication in Great Britain. 
The full majesty of its power had been displayed eight hundred 
years before, when a Pope, of comparatively insignificant temporal 
power, by his judgment of excommunication deprived the greatest 
monarch of Europe of his supporters and his throne and brought 
him, a humble pilgrim, across the Alps to sue for absolution. 
While we are on the subject of excommunication reference may 
be made to another substitute for ordinary legal process, which, 
like excommunication, operates by exciting a fear of supernatural 
punishment. The ancient Irish law told you to “fast upon a man” 
if desirous of compelling him to discharge a legal claim, that is to 
say, sit down at your debtor’s door and starve yourself till he paid.? 
The English found this custom firmly established in India, and, 
according to Sir Henry Maine, it is diffused over the whole East.’ 
This practice comes within my definition of a sacramental obser- 
vance, for it is supposed to insure to your debtor a supernatural 
penalty if he does not put an end to the starving process by paying 
up. A Hindoo commonly hires a Brahmin to fast for him. This 
saves him discomfort, and is moreover the best way, for the future 
life of a man who has caused the death of a Brahmin is peculiarly 
unpleasant. Fasting on a man is still common in the native 
Indian states and is almost always successful. It is preéminently 
a remedy of soldiers, resorted to to obtain arrears of pay.® Sir 
Henry Maine suggests that the practice may be an outgrowth 
from the very first step towards a legal procedure, that is to say, 
the pause made by the primeval creditor for the purpose of giving 
his debtor an opportunity to settle before attacking him with force 
and arms.° Sir Henry Maine is informed that a Kaffir lawsuit still 
begins with a warlike expedition of the plaintiff and his friends to 





1 Sketches by Boz — Doctors’ Commons. 

2 Maine’s Early History of Institutions, 39. 
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the defendant’s village. On arriving there they sit down quietly 
and await the result of their presence. And a law of King Alfred 
appears to require nothing more than such a pause of the seeker 
after justice. It says: — 


“Let the man who knows his foe to be home-setting fight not before 
he have demanded justice of him, If he have power to beset his foe 
and besiege him in his house, let him keep him there for seven days but 
not attack him if he will remain indoors.” ? 


I have said that laws may be found making sacramental obser- 
vances essential to the right to succeed to property. Such is the 
law of India to-day, recognized by the English government and 
administered by English judges. The Hindoo customary law, Sir 
Henry Maine says, makes all the rules of succession hinge on the 
due solemnization of fixed ceremonials at the dead man’s funeral.” 
The sacred water and the sacred cake must be offered up. Brah- 
mins must be feasted and presents must be madethem. The laws 
determine which of the kindred are privileged to perform these cere- 
monies and by due performance they perfect their right to share 
in the property of the decedent. Strange as sucha condition of 
the law seems, certain ordinary religious beliefs lead naturally 
enough to its existence. The dead are supposed to need in the 
next world the companionship, food, clothing, weapons, etc., they 
have enjoyed in this. The funeral sacrifices are supposed to sup- 
ply these necessities. Offerings of food consumed by the priests 
supply in some way the ghost of the deceased with nourishment. 
His widow consumed upon the funeral pile passes to the next world 
to become again his consort. Whenaking of Dahomey dies large 
numbers of his warriors are slaughtered to provide him with a follow- 
ing worthy of his importance in the land beyond the grave. There 
is a story that one of these warriors saved himself from impending 
immolation by threatening to forswear all allegiance to his king 
when he reached the undiscovered country and make himself ex- 
tremely unpleasant. In the Homeric poems are described bloody 
funeral rites of a similar character.2 Compassion, fear (for as we 
all know a dissatisfied ghost can make his presence very unwelcome 
to the living), respect, and honor all lead to the offering of such 
oblations. Then again there are gods to be propitiated who, unless 





1 Maine’s Early History of Institutions, 297. 
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appeased, will torment the decedent, as by imprisonment in hell. 
Nothing is more natural, therefore, than that enjoyment of the 
goods of the decedent should be conditioned upon due provision 
for his eternal welfare. The Hindoo religious books declare the 
necessity of these observances, and the Hindoo law of inheritance 
insures their performance. “ As long as relatives remain impure,” 
says Vishnu, “the departed spirit finds no rest and returns to visit 
his relatives whose duty it is to offer up to him the funeral ball of 
rice and the water libation. Till the Sapindikirana has been per- 
formed, the dead man remains a disembodied spirit and suffers 
both hunger and thirst.”! And, according to Sir Henry Maine, 
the English judges in the High Court of Calcutta may be seen 
to-day weighing the exact amount of spiritual benefit derived by 
the deceased Hindoo from the sacrifices of a descendant or collat- 
eral and the exact degree of blessing reflected on the kinsman who 
has offered the sacred water and the sacred cake.” 

All this is not so wholly foreign to European jurisprudence as 
might be supposed. In England in former times all the personal 
property of a decedent became the property of the Church, which 
- devoted a sufficient portion of it to the performance of masses for 
the repose of his soul before allowing any of it to pass to the next 
of kin.? Hence the testamentary and intestate jurisdiction of the 
modern ecclesiastical courts. What creditors and the next of kin 
should receive appears to have been at first in the discretion of the 
Church. Edward I., according to Blackstone, placed some limits 
to this discretion and obliged the bishop to pay the debts of the 
deceased.+* 

In China, according to Sir Henry Maine, fully $150,000,000 per 
year is spent in quieting the spirits of the dead,® but I am not. in- 
formed as to how Chinese law is affected by this practice. It is, 
however, according to the same authority, well established that in 
many ancient countries sacrifice was a condition of succession.§ 
The Greek orator frequently speaks of sacrifice and succession as 
inseparable.’ Religious ceremonies were necessary to the validity 
of Roman wills and in the time of Cicero the fees to priests for 
performance of these “ sacra” had become an intolerable burden on 
inheritances.’ Naturally in ordering these observances the material 
well-being of the priests is not overlooked. In India the sacrificial 


1 Maine’s Early Law and Custom, 71. 2 Ib. 56. 8 Ib. 79. 
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offering must be consumed by Brahmins. “The food eaten at a 
sacrifice by persons related to the giver,” says the law, “isa gift 
offered to goblins, It reaches neither the Manes nor the Gods,” } 
One fact appears to be certain, — that the expensive funeral is not 
a modern institution. 

One of the seven sacraments of the Roman Catholic Church is 
the sacrament of penance. Penance is an observance for the benefit 
of the performer, “ pvo salute anime,” as the saying is, for the good 
of his soul after death, and naturally has its place in a priestly 
system of law. The offender is enjoined to punish himself volun- 
tarily during life lest a worse thing befall him hereafter, and, inci- 
dentally, as in the case of masses and funeral sacrifices, performance 
often profits the priesthood. The Hindoo law-givers prescribed 
penances of the most frightful character. In case of a certain 
crime, for instance, the offender is commanded to enter a hollow 
iron image and burn himself to death by lighting a fire on both 
sides.2, Penances were regularly imposed by the ecclesiastical 
courts of the Middle Ages, and by the English ecclesiastical courts 
as late as the time of Blackstone,’ although they were then in reality 
nothing but fines of money. 

A notable feature of ancient life was the worship of ancestors 
by sacrificial rites. The Hindoo funeral rites exhibit this worship. 
Oblations are offered not only to the father just deceased, but to 
the grandfather and great-grandfather.t So of the sacrifices re- 
ferred to as conditions of succession in ancient times. They were 
exhibitions of ancestor worship.® In ancient times, according to 
Sir Henry Maine, ancestor worship mixed itself most intimately 
with all family relations.*® Speaking of Rome, he says, “they” 
(the gods of the nation) “lived far away in their own Olympus, and 
the really effective worship of the Roman was to the Lares and 
Penates”’ (ancestors). ‘“ Their clay or metal images stood in the 
Lararium or Penetralia, in the innermost recesses of the house, 
and represented forefathers who in the earliest days had actually 
been buried in it before the hearth.” Laban’s images which Re- 
becca stole when she fled with Jacob are believed, I am told, to 
have beenthe images ofancestors. The dead paterfamilias was the 
person to receive this worship, a worship begun by those over 
whom he had in his life exercised paternal power and continued 
by remoter descendants.’ Such a worship his awful authority dur- 
ing life would tend to establish. According to some philosophers 


1 Maine’s Early Law and Custom, 81. 2 Ib. 36. 8 4 Blackstone, 275. 
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belief in a future life is derived from the phenomena of sleep and 
unconsciousness.! The primitive man knew that often when he 
was sleeping, unconscious, lying as if dead, his mind was wander- 
ing ina land of dreams. Heconcluded, therefore, that when a man 
was dead, iis mind was consciously existing in a similar domain. 
This belief of the living person would be fortified by the fact that 
he often met deceased persons in his visits to the mysterious dream 
country. The belief in the operation of sacrificial offerings to 
which I have referred would naturally follow. For if a man could 
be transported by death to a land beyond the grave, it seemed to 
follow, that companions, food, arms, tools, ornaments, and other 
articles of utility or luxury could also be sent over by destruction 
of their material portion. Now, a person imbued with this belief, 
and meeting his awful parent in the land of dreams, armed with the 
paternal power and threatening visitations of his terrible wrath, 
would be very much disposed to do what he could to please him. 

Herbert Spencer derives ancestor worship as follows: First, be- 
lief in ghosts ; next, ghost propitiation at funerals and on other 
occasions ; and finally persistent ancestor worship. Such may have 
been the beginning of sacrifice, and as Darwin traced our descent 
from monkeys, so in the future some learned man may derive the 
whole fabric of sacramental observance from the burnt or buried 
offerings of some prehistoric savage, terrified by the ghostly visi- 
tation of a dreaded parent. 

In England and in most if not all our states modern legislation 
has made an affirmation tantamount to an oath for all purposes. 
But it is not many years since I listened to an address suggested by 
the fact that some state court had just shut out the testimony of 
a witness on the ground of lack of religious belief. When Brad- 
laugh was elected to the House of Commons al! requirements as to 
oaths had been abolished except in the case of Peers and Members 
of Parliament. Bradlaugh appeared in the House of Commons 
and took the oath, but at the sametime declared it had no binding 
effect upon his conscience. On appeal to the courts it was held 
that a man to whom an oath was a mere form could not make oath 
as required by law,” but, at the instance of Bradlaugh, a law was 
soon enacted making an affirmation the equivalent of an oath for 
all purposes.? Se disappeared sacramental observance as a require- 
ment of the law of England. 


1 Maine’s Early Law and Custom, 68. 
2 Atty.-General v. Bradlaugh, 14 Q. B. D. 667, 
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The optional oath, administered as it is at the present day, may 
seem a trifling, irreverent, and unworthy ceremonial, but considered 
as the last stone of the temple in which law was for many ages 
administered, it is at least an observance of the most impressive 
historical significance. 

Albert S. Thayer. 
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DRAFT OF A UNIFORM DIVORCE LAW. 


T the request of the StanpInc CoMMITTEE ON MARRIAGE 
AND DIVORCE OF THE STATE BOARDS OF COMMISSIONERS 
FOR PROMOTING UNIFORMITY OF LEGISLATION IN THE UNITED 
STATES, we print the following draft of proposed uniform divorce 
legislation with the appended report of the committee thereon. 
The ComMITTEE invites criticism and requests that communica- 
tions be addressed to Mr. Amasa M. Eaton, Chairman, Provi- 
dence, Rhode Island. 


AN ACT TO ESTABLISH A LAW UNIFORM WITH THE LAWS OF OTHER 
STATES RELATIVE TO DIVORCE PROCEDURE AND DIVORCE FROM 
THE BONDS OF MARRIAGE. 


Section 1. No divorce shall be granted for any cause arising 
prior to the residence of the complainant or defendant in this state 
which was not a ground for divorce in the state where the cause 
arose. 

Sec. 2. No person shall be entitled to a divorce for any cause 
arising in this state, who has not had actual residence in this 
state for at least one year next before bringing suit for divorce, 
with a dona fide intention of making this state his or her perma- 
nent home. 

Sec. 3. No person shall be entitled to a divorce for any cause 
arising out of this state unless the complainant or defendant shall 
have resided within this state for at least two years next before 
bringing suit for divorce, with a dona fide intention of making this 
state his or her permanent home. 

Sec. 4. No person shall be entitled to a divorce unless the de- 
fendant shall have been personally served with process, if within 
this state, or if without this state, shall have had personal notice 
duly proved and appearing of record, or shall have entered an 
appearance in the case ; but if it shall appear to the satisfaction of 
the court that the complainant does not know the address nor 
the residence of the defendant and has not been able to ascertain 
either, after reasonable and due inquiry and search, continued for 
six months after suit brought, the court or judge in vacation may 
authorize notice by publication of the pendency of the suit for 
divorce, to be given in manner provided by law. 
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Sec. 5. No divorce shall be granted solely upon default nor 
solely upon admissions by the pleadings, nor except upon hearing 
before the court in open session. 

Sec. 6. After divorce either party may marry again, but in cases 
where notice has been given by publication only, and the defend- 
ant has not appeared, no decree or judgment for divorce shall be- 
come final or operative until six months after hearing and decision. 

Sec. 7. Wherever the word “divorce”’ occurs in this act, it shall 
be deemed to mean divorce from the bonds of marriage. 

Sec. 8. All acts and parts of acts inconsistent herewith are 
hereby repealed. 


FROM THE REPORT OF THE COMMITTEE ON UNIFORM STATE LAWS, 
TO THE AMERICAN BAR ASSOCIATION, CONCERNING THE ACT ON 
DIVORCE PROCEDURE. 


It may not be out of place in this connection, for your Commit- 
tee to say a word as to the purpose, wisdom and practicability and 
effect of this short, simple and most moderate act, which is the 
outcome of much deliberation and discussion extending over three 
years’ sessions of the Conference. The act proposed attacks 
directly, and, we believe, effectively, three of the greatest evils, 
considered from a legal standpoint, of the present condition of 
our various and conflicting divorce laws. First, it does away 
largely with the scandal of migratory divorces. Second, it pre- 
vents the wrong of speedy decrees against absent defendants, who 
may be ignorant of any suit pending. Third, it does away with 
the interstate confusion arising from some few states forbidding 
remarriage, while a great majority of the states permit it. 

The first section will prevent a change of residence being made 
in order to procure a divorce for a cause that is not a ground for 
divorce in the state where the cause arose, but is a ground in the 
state to which the party moves. This measure will prevent each 
state from having its own citizens defying its laws by simply going 
temporarily to another state, obtaining a divorce there that could 
not be obtained in the home state, and then returning to the home 
state after having successfully evaded its law. Migratory divorces 
will thus be largely stopped, and each state will preserve its au- 
thority over the marital status of its own citizens. 

The next three sections on residence and service hardly need 
explanation to a body of lawyers. “It is well known that a fer- 
tile source of wrongdoing in divorce is afforded where divorce 
can be obtained without the knowledge of the other party. Theo- 
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retically, no divorce should ever be granted until the court has 
adequate proof that the other party has had notice of the pen- 
dency of the complaint. 

“ The object of the first part of section 4 is to secure this no- 
tice and proof of it for the court. In practice, however, provision 
must be made for those cases where the opposite party cannot be 
found. Not to provide for such a contingency would simply be to 
place a premium upon concealment —the party desirous of pre- 
venting divorce would simply go into hiding and then no divorce 
could be obtained, no matter how valid the reasons for granting it.” 
(From Committee Report of Conference of 1899.) It seems to us 
that all reasonable means have been taken in this section to guard 
against fraud. A perusal of the proposed bill will show that with 
the six months’ notice required after suit brought and the six months 
required before the decree of judgment becomes operative, at least 
a year must elapse before the divorce becomes final, in cases where 
the defendant is not personally served. 

As to remarriage, we believe the views of Mr. Nelson in his 
recent work on Divorce and Separation, vol. 2, page 566, are almost 
universally shared by the profession. 

“The evident intent of these statutes is to prevent the guilty 
party from entering into another marriage. He having been un- 
faithful to the obligations of the first marriage, it is presumed that 
he is unfit to enter into a second marriage unless he reforms. 
But such prohibition is in fact a restraint of marriage. It leaves 
at large a person who by false representations may induce an 
unsuspecting woman to enter into a void marriage; or if this does 
not occur, the unfortunate defendant who cannot marry is tempted 
to continue adulteries without incentive to reformation. A prohi- 
bition which restrains marriage, encourages adultery, leaves the 
party in a position to contract void marriages and takes away a 
natural incentive to reformation, should be held contrary to public 
policy. These considerations are sufficient to justify the repeal of 
such statutes.” 

If it is objected that this law would render the time necessary 
to acquire jurisdiction shorter in some few states, it is to be re- 
membered that, different from most uniform laws which require to 
be absolutely identical wherever adopted, the evident object of the 
bill and the result desired to be obtained would not render it neces- 
sary, in carrying out the intent of the act, to have that part of it 
relating to the time of residence identical, or the present time of 
residence lowered, in any instance, As any one state can defeat, 
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in some respects, the purposes of this act, by not passing it, as 
much as though twenty allowed speedy divorces without the safe- 
guards prescribed in this act, it seemed to the Conference not 
wise to put the time limit of residence beyond that of the average 
of all the states. 

Although this bill is simply a bill of procedure, it really goes to 
the substance of the whole matter. Not only has the law of pro- 
cedure, or the adjective law, always had a profound influence upon 
the substantive law, but it really becomes a part of the substantive 
law in this instance. 

The Conference has had under consideration a bill relating to 
the causes for divorce, but has not deemed it advisable to recom- 
mend it for passage at this time, first, because of the great diver- 
gence of opinion in regard to the nature of the marriage contract 
and what are just causes of divorce, and secondly, because such a 
bill presented at this time with the procedure act might tend to 
prevent any improvement in legislation on this important subject. 
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JouN MarsHA.t Day In THE Law ScHooL. — On Monday, February 
the fourth, the Law School took its part in the celebration general 
throughout the country to commemorate the one hundredth anniversary 
of the appointment of John Marshall to be Chief Justice of the United 
States. Lectures were suspended for the day, and in the afternoon Pro- 
fessor J. B. Thayer delivered an address in Sanders Theatre before the 
members of the Law School and a number of invited guests, in which 
the life and achievements of the great Chief Justice were ably reviewed. 


THE MASSACHUSETTS TORRENS LAW BEFORE THE UNITED STATES 
SUPREME CourT.— On January 3, 1900, the Supreme Judicial Court of 
Massachusetts decided in favor of the constitutionality of the Land Re- 
gistration Act of 1898 (c. 562). Zyler v. The Judges of the Court of Regis- 
tration, 175 Mass. 71. See 13 HaRvARD Law REVIEW, 593. The case 
had come up on a petition for a writ of prohibition to prevent the Court 
of Registration from acting on an application for the registration of a 
parcel of land, the petitioner alleging that the claim encroached upon his 
own lot. He insisted that the whole act was unconstitutional, in that it 
might deprive some persons of their property without notice of the ad- 
verse claim, and so without due process of law, and that consequently the 
court established under it had no jurisdiction whatever. The Massachu- 
setts court having supported the statute, the case was carried to.the Su- 
preme Court of the United States. That body, with four judges dissent- 
ing, has recently refused to take jurisdiction, holding that the plaintiff in 
error, having had notice himself, and being able therefore to contest the 
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claim before the Court of Registration, has as yet suffered no such injury, 
and has no such interest as will permit him to raise the question of the 
constitutionality of the act. Zyler v. The Judges, 21 Sup. Ct. Rep. 206. 

It is a fundamental proposition that a court “will not listen to an ob- 
jection made.to the constitutionality of an act by one whose rights are 
not affected by it.” Cooley, Princ. Const. Law, 3d ed. 166. But 
whether or not this principle can support the present decision is a very 
close question. It was argued that the plaintiff in error had a sufficient 
interest to raise the question of the constitutionality of the statute under 
the Fourteenth Amendment, in that he was in danger of losing his pro- 
perty by the decree of an unconstitutional court; but that, at any rate, 
the question whether this was so or not was not open to the Supreme 
Court, which must take jurisdiction under section 709 of the Revised 
Statutes. This section provides that a final judgment or decree in any 
suit in the highest court of a state, where the validity of a statute is drawn 
in question on the ground of repugnancy to the Constitution of the United 
States, and the decision is in favor of its validity, may be reéxamined in 
the Supreme Court upon a writ of error. The constitutionality of the 
Torrens Law having been the only ground of decision in the highest 
court of Massachusetts, this case would come within the literal words of 
the provision ; but it seems more reasonable to say that this section 
must be read in the light of the general principle above stated, and 
that the validity of the law must be “drawn in question ” by one having 
an interest affected by it. Nor can it be true that when a state court by 
choice or inadvertence passes over the jurisdictional question the United 
States Supreme Court is bound by its action. Moreover, although it 
may be admitted that if this act is unconstitutional as to some people it 
is void zx ¢oto, yet the decision of the court that the plaintiff in error had 
as yet no sufficient interest to raise the constitutional question seems 
likewise correct. It is true that where a statute imposes a tax or con- 
demns land, or makes other provisions which, if carried out, will cause 
immediate injury, a person so threatened seems to have such an interest 
as will allow him to contest the constitutionality of the enactment by a 
petition for :a writ of prohibition, nor need he wait until his property has 
actually ‘been taken. Weston v. Charleston, 2 Peters, 449 ; Conn. River 
RR. R. v. County Commissioners, 1237 Mass. 50. But in these cases every- 
thing has been done up to the actual seizure of the property, while in the 
principal case the danger of losing it is far more remote, since a regular 
judicial investigation into the rival claims is to intervene. ‘The Court of 
Registration may decide in the petitioner’s favor, in which case it would 
be clear that he could not contest the constitutionality of the law. Cadi- 
Sornia v. San Pablo and Tulare R. R. Co., 149 U.S. 308. If it decides 
against him, he can appeal to the Massachusetts courts, and if unsuccess- 
ful may then contest the validity of the statute before the United States 
Supreme Court. 

In postponing a decision as to the constitutionality of the Massachu- 
setts Torrens Law until the question is raised by one whose land has 
actually been registered in another’s name, the Supreme Court seems, 
therefore, to have applied correctly a well-established and salutary 
principle. 
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EFFECT OF REORGANIZATION ON CORPORATE LIABILITIES. — Where, 
pursuant to legislative authority, corporation A buys the property of cor- 
poration B and contracts to assume the liabilities of the latter company, 
does this give to the plaintiff a right of action directly against the buyer 
for an injury to the plaintiff's property committed by the seller before the 
sale? The extent of the responsibility of one corporation upon taking 
over the assets and franchise of another corporation for the previously 
incurred liabilities of the latter depends very much on the nature of the 
transaction. An out and out sale of the assets of a corporation to a 
bona fide purchaser for value, — a sale upon the foreclosure of a mortgage 
is the typical example, — if not in its nature forbidden by law, and if 
there is no valid existing lien, serves to pass a clear title to the purchaser 
free from.all responsibility for the previous undertakings and misdoings 
of the vendor. Hoard v. Chesapeake & Ohio Ry., 123 U.S. 222; Bruffett 
v. Great Western R. R. Co., 25 Ill. 353. On the other hand, where 
merely formal changes occur, — as where a de facto corporation procures 
a new charter in order to become a de jure corporation, or a state bank 
is newly chartered as a national bank, — the new company is considered 
as a continuation of the former one, and is thus responsible for all its 
liabilities. Benesh v. Mill Owners’ Mutual Fire Insurance Co., 103 Iowa, 
465; Metropolitan National Bank v. Claggett, 141 U.S. 520. Again, if 
the new corporation is formed with an intention to defraud the creditors 
of the old one, the transfer being either without consideration, or, if for 
value, so arranged as to give the old stockholders a claim upon the pur- 
chase money in advance of the creditors, it is clear that the new company 
is to be considered as a constructive trustee for the benefit of those with 
old claims. Central of Georgia Ry. Co. v. Paul, 93 Fed. Rep. 878 (C. C. 
A. 5th Cir.) ; Santa Fé Electric Co. v. Hitchcock, New Mex. 156. So, too, 
where by authority of law two or more corporations consolidate. The new 
organization, it is said, has taken the benefit, and must therefore bear the 
burden. Hence one with a claim in contract or tort against any of the 
assimilated companies may have his claim satisfied from the assets of 
the aggregation, although the procedure may vary according to local stat- 
utory provisions. In some states such a liability must be expressly 
provided for in the statute authorizing the merger, while in others it is 
held to be implied from the very nature of the consolidation. Lowis- 
ville, etc. Ry. Co. v. Boney, 117 Ind. 501. See Prouty v. Michigan South- 
ern Ry. Co., 52 N. Y. 363. Similarly where the statutes governing the 
sale by a corporation of its assets to another corporation — and in gen- 
eral such a proceeding requires the sanctign of legislative authority — 
provide that the purchasing corporation be responsible for the obliga- 
tions of the seller, it follows that liability will attach so as to give a plain- 
tiff a direct right of action against the purchaser. Mew Bedford R. R. 
v. Old Colony R. R., 120 Mass. 397 ; St. Louis, etc. R. R. Co. v. Miller, 
43 Ill. 199. If upon a simple sale, moreover, one with a claim against 
the vendor should agree to look to the purchaser for satisfaction, the 
purchaser promising in return to pay such claimant, the latter would 
seem to have a right of action directly against the promisor on the prin- 
ciple of novation. And there may be a novation as to a tort liability as 
well as upon a contract. Reed v. Nash, 1 Wils. 305. But where this 
promise to assume liability is made, not to the plaintiff, but to the vendor 
corporation, a different question arises. 

The Court of Appeals of the District of Columbia has recently passed 

69 
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upon this precise point. One of the covenants in a deed of sale of the 
corporate property of a street railway company was that the purchaser 
corporation would assume and discharge all the obligations and liabilities 
of the seller. Relying upon this agreement, the plaintiff sued the buyer 
for a tort committed by the seller when in possession of the premises. 
The court held that this agreement could not give a right of action to 
one not a party to such agreement. Capital Traction Co. v. Offutt, 
29 Washington Law Reports, 18 (Jan. 10). Had the plaintiff sued in a 
jurisdiction which adopts the rule in Lawrence v. Fox he might well have 
been allowed to recover. Here was a duty owing to the plaintiff from 
the promisee, and the contract was apparently intended to benefit the 
plaintiff ; thus it would be within the decisions of those courts which 
limit the doctrine most strictly. Durnherr v. Rau, 135 N. Y.219. That 
the liability owing from the promisee to the beneficiary was for a tort 
rather than upon a contract would seem to make no difference on prin- 
ciple. There was an asset in either case. Yet upon this exact point of 
allowing one with a claim for a tort to sue as beneficiary on a contract, 
according to the doctrine of Lawrence v. Fox, no direct authority has 
been found. 


Quo WARRANTO AGAINST A COLLEGE. — While an incorporated edu- 
cational institution is entitled to the same general rights and subject to 
the same general liabilities as are ordinary business corporations, yet 
from its retired and charitable nature it is less likely than are bodies of 
a more worldly character to exceed its powers, or, if it does so, to prove 
harmful to the public. For these reasons, and because of the value of 
such corporations to society, we find few instances in which a state has 
been willing to oust a college of its right to be a corporation. A late 
case in Ohio, however, shows that there are occasions where a college 
has so abused or neglected its franchise as to justify a forfeiture of its 
charter. State v. Mt. Hope College Co., 58 N. E. Rep.799. The trustees 
of the college had leased it to a man who was to act as president and to 
have sole control of its affairs. He proceeded to confer degrees, signed 
by the trustees and left in his hands for that purpose, upon the payment 
of stipulated sums, and the performance of a merely nominal amount of 
work, — sometimes even upon the applicant’s promise to do the work in 
the future. No attendance was required, and no examinations held. 
The court ousted the college of its right to be a corporation, refusing to 
limit its judgment to an ouster merely of the powers wrongfully abused. 

Every corporation is limited in its action to the powers conferred in 
its charter, and there is, moreover, a tacit understanding that the corpo- 
ration shall exercise those powers in such a manner as to accomplish the 
design for which it was incorporated. Angell & Ames, Corporations, 11th 
ed. § 774. Any act done outside its powers or in abuse or neglect of 
its franchise may expose the corporation to the loss of its charter at the 
hands of the state. But unless there is a special provision in the charter 
that a certain act or omission shall be a cause of forfeiture, the court 
before which the guo warranto proceedings are brought has full discre- 
tion to render such a judgment as will meet the ends of justice and best 
subserve the interests of the public. Accordingly, where there has been 
a substantial performance of conditions, or where the abuse complained 
of is the result of mere mistake, accident, or misfortune, a court generally 
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will not decree a forfeiture. State v. Farmers’ College, 32 Ohio St. 487. 
And where circumstances make it desirable, the court can adopt the 
middle course of ousting the corporation merely from the performance of 
the wrongful acts, allowing it to continue in the general exercise of its 
franchise. State v. Benefit Association, 42 Ohio St. 579. A judgment of 
ouster of the right to be a corporation is an extreme penalty, especially 
against educational or charitable institutions, and is justified only where 
the act or omission is expressly made a cause of forfeiture, or where there 
has been some wilful abuse or improper neglect of some part of the cor- 
porate franchise in which the public has an interest. Mere non-user of 
the franchise may occur under circumstances which will justify this ex- 
treme penalty. “dgar Collegiate Institute v. People, 142 Ill. 363. And 
where there has been such gross abuse as appeared in the principal case, 
there can be little doubt that the charter should be taken away. The 
selling of degrees is a clear abuse of the power to confer them, and is a 
distinct fraud upon the public justifying the extreme penalty. //Zinois 
Health University v. People, 166 Ill. 171; Lndependent Medica] College v. 
People, 182 Ill. 274. Even if direct participation in this could not be 
brought home to the trustees, yet they were clearly guilty of an unwar- 
rantable neglect of a duty owing to the state. Public sentiment at the 
present day demands a reasonably high standard in educational institu- 
tions, and it is well for such corporations to remember that they are not 
exempt from the penalty of civil death. 


ParoL AGREEMENTS TO SAVE HARMLESS ON CovENANTS, — That 
parol agreements which vary the express promises of a deed will not be 
recognized is a well-settled doctrine. A parol promise as considera- 
tion for a deed, however, which does not vary the covenantor’s promise, 
may be shown, although differing from the consideration expressed in 
the instrument. Whether or not recognition will be accorded to a parol 
agreement which, while in terms it does not contradict the deed, yet neg- 
atives its effect by providing that the covenantee shall be saved harmless 
from all liability under its covenants, is an extremely doubtful question. 
The point is suggested by a recent Texas decision. /ohnson v. Elmen, 
59 S. W. Rep. 253. The defendant conveyed land to the plaintiff with 
an implied warranty against incumbrances. At the time there were out- 
standing against the defendant two notes which constituted a vendor’s 
lien on the land. The plaintiff undertook to pay off these notes as part 
payment, and at his request no mention of them was made in the deed. 
He failed to pay, and the land was sold by foreclosure. He then brought 
an action on the covenant against incumbrances. The court held that 
the defendant’s parol promise defeated the action, its effect being not to 
except the incumbrance from the terms of the covenant, but to show 
that, as between the parties, it had been discharged at the time of the 
conveyance, so that there had been no breach. While the decision in its 
reasoning is in accord with a majority of the few decisions in point, if it 
is to be supported otherwise than as an exception to the parol evidence 
rule, it must be on the ground that the plaintiff promised to save the de- 
fendant harmless from any liabilities under his covenant. Blood v. Wil- 
kins, 43 Iowa, 565. For at the time the warranty was made the incum- 
brance as a matter of fact existed, and to hold it discharged as between 
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the parties is only another way of saying that it may constitute an excep- 
tion to the terms of the covenant. 

If the general principle is accepted, it is evident that there was a 
breach the moment the warranty was made, giving a right to nominal 
damages. The parol promise to pay off the notes could have been 
shown by the defendant, as it contradicted no term of the deed, and did 
not negative the defendant’s liability. But this would only show that in 
paying off the incumbrance — and allowing the land to be taken by fore- 
closure must be regarded as payment — the plaintiff suffered no substan- 
tial damage, as had the defendant’s warranty been true, and the notes 
formed no incumbrance, the plaintiff, being still under an obligation to 
pay them, would have been to the same extent out of pocket. It is clear, 
however, that by the understanding of the parties the defendant was not 
to be liable even for nominal damages. The plaintiff undertook not only 
to pay off the notes, but also, ‘at least impliedly, to save the defendant 
harmless from any liability he might suffer from their remaining out- 
standing. All courts would probably recognize the first promise, to pay 
the notes : only the more liberal would recognize the second, to save 
harmless ; as, by giving the defendant an action to recoup any loss he 
might suffer, the deed would in effect be negatived in so far as this par- 
ticular incumbrance was concerned. Roberts v. Greig, 62 Pac. Rep. 574 
(Col.). This more liberal view, however, seems preferable, as it gives the 
intended effect to the transaction. It is not open to the objection that the 
terms of the deed are thereby made uncertain, as they and liability under 
them are admitted to the fullest extent. The promise to save harmless 
merely gives the defendant a right to recoup any loss he suffers through 
the breach of his covenant. In the principal case had such an implied 
promise been recognized, the court could have allowed it as a complete 
defence, to prevent circuity of action, and thus arrived at their result 
without making an exception — which in truth they must be regarded 
as having made — to the parol evidence rule. 


CONSTRUCTIVE SEVERANCE OF Fixtures. — A recent case is interest- 
ing because it differs from the trend of modern authority as to the nature 
of fixtures. The subject of fixtures has always caused much confusion 
in the law, and this confusion the principal case in no way tends to clear 
up. The owner of a greenhouse and the land on which it stood sold 
the greenhouse and at the same time leased the land to the vendees. 
The sale was by parol and consequently not recorded. Subsequently 
the vendor mortgaged the land to the plaintiff, who had no notice of the 
sale. The court held that, on foreclosure, the mortgagee was not en- 
titled to the greenhouse. Royce v. Latshaw, 62 Pac. Rep. 627 (Col.). 

This result is upheld by a few decisions : Robertson v. Corsett, 39 Mich. 
777; Fifield v. Maine Central R. R., 62 Me. 77. The majority of the 
courts, however, hold that such a constructive severance, while good be- 
tween the parties themselves, is not effectual against a subsequent mort- 
gagee without notice. Joliet Bank v. Adam, 138 Ill. 483. As a matter 
of strict principle, the latter view seems preferable. It is a rule of-law 
that whatever is.attached to land becomes a part of the realty, and goes 
to the owner of the land. So when an article of personalty is attached 
to. land, its nature changes, and it becomes a part of the freehold. But 
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for reasons of policy, — as to encourage tenants to make the best use of 
their leaseholds, — the law allows parties by contract or custom to vary 
this rule to a certain extent. Contract and custom, however, cannot 
change the nature of the articles; and while the contract may, as between 
the parties themselves, allow them to treat an article as personalty, yet, 
unless it be actually severed, it remains realty. Prescott v. Wells-Fargo 
Co., 3 Nev. 91. These considerations are well brought out by the prin- 
cipal case. After the sale of the greenhouse, the vendee acquired a 
contract right in the nature of a profit, that is to say, a right to go upon 
the land and sever and remove the greenhouse. Its nature, however, 
was not changed by the sale, and it remained realty as before. As the 
formalities necessary to a sale of real estate were not complied with, it 
would seem that title had not passed. Moreover, there is a strong 
objection to the principal case upon grounds of policy. It is the pur- 
pose of the law to have the true title to property appear upon the public 
records. If the sale of the greenhouse had been made by deed and not 
recorded, the law would allow a subsequent mortgagee to prevail. It 
seems, then, against the spirit of the recording acts to allow parties to 
avoid them by a parol sale; especially where, as in the principal case, it 
operates to the detriment of innocent third parties who have advanced 
their money upon the faith of the public records. Powers v. Dennison, 
30 Vt. 752. 


JURISDICTION Quasi IN Rem. — The case of Pennoyer v. Neff, 95 U.S. 
714, has settled definitely, if indeed it could ever have been doubted, 
that a personal judgment against a defendant, who is neither domiciled 
nor served within the jurisdiction, is invalid. While it is true, then, that 
on such a judgment the defendant’s property, even within the state, can- 
not be levied on, there are nevertheless certain ways in which such pro- 
perty can be dealt with by the state, although the owner is domiciled 
elsewhere. The state may take such property by the exercise of eminent 
domain ; it may, if necessary, sell it for the payment of taxes ; and it may 
equally well provide methods of having the rights to it judicially deter- 
mined by its courts of law. Judicial proceedings, however, require that 
the property should in some manner be brought either actually or con- 
structively before the court for adjudication, and that parties interested 
be given a fair chance to be heard. 

A question as to what constitutes a fulfilment of the former of these 
requisites arose in a recent decision in Ohio, where a wife, having been 
deserted by her husband, brought suit to have acertain amount of ali- 
mony made a charge on her husband’s property within the jurisdiction. 
The husband being a non-resident, service was made by publication, and 
a preliminary injunction was granted restraining him from disposing of 
the property, but no seizure or attachment took place. The court, how- 
ever, proceeded and ultimately made a decree in favor of the plaintiff, 
charging the alimony on the defendant’s property. Benner v. Benner, 58 
N. E. Rep. 569. Now, although it is generally recognized that jurisdic- 
tion for divorce exists, if the plaintiff is domiciled within the jurisdiction, 
though there be no personal service on the defendant, yet it is well set- 
tled that no valid judgment for alimony can be given without having the 
defendant personally within the power of the court. Rigney v. Rigney, 
127 N. Y. 408; Lytle v. Lytle, 48 Ind. 200. The court in the principal 
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case séemed to admit this, and allowed the action as a proceeding guasi 
in rem, relying on the preliminary injunction as being sufficient to brin 
the property within its control, so as to deal with it judicially. This, 
however, seems hardly sound. An injunction assumes for its validity 
personal jurisdiction over the defendant himself; without that, it is a 
mere nullity. The object of seizure in the ordinary case is not merely 
to inform the owner of the property of the proceedings which are going 
on, but to give the court jurisdiction by bringing the property within its 
control. While it would, perhaps, be difficult to define just what steps are 
necessary for this purpose, it seems impossible to regard a void order as 
a sufficient taking charge of the property. Further, it cannot be con- 
tended that the fact that the petition expressly asks relief as to the land 
in question will of itself operate to bring the defendant’s title to that land 
before the court; for such reasoning would render service on a gar- 
nishee unnecessary in any case. We have then simply a case where 
neither the property, nor the defendant, nor any one owning an interest 
in the property, are before the court. The mere assertion of control 
over property cannot actually give control any more than the mere asser- 
tion of jurisdiction over the person of the defendant will give validity to a 
personal judgment against him. 


LIABILITY OF CORPORATIONS ON CONTRACTS OF THEIR PROMOTERS. — 
The English doctrine as to a promoter’s contract treats that contract as 
existing between the promoter in his individual capacity and the third 
party, the corporation in whose behalf and in whose name the contract 
is made being unable to adopt, ratify, or confirm the transaction. Jn re 
Northumberland Hotel Co., 33 Ch. D. 16. Accordingly a recent English 
decision holds that a company is not bound by a contract made in its 
behalf before incorporation, even though after incorporation it had ex- 
pressly adopted the agreement. Bagot Pneumatic Tyre Co. v. Clipper 
Pneumatic Tyre Co., 17 Times L. R. 117.. The English doctrine is based 
on the established rule of law that acts done in behalf of a non-existent 
principal cannot afterwards be ratified. Consequently, it is said that, as 
a corporation does not legally exist until it is incorporated, it cannot 
ratify any act done in its behalf prior to that time. On technical grounds 
it is impossible to criticize the English doctrine, for a ratification relating 
back to the time when there was no principal seems an absurdity. Prac- 
tically, however, the result reached in many cases is undesirable, and the 
courts in some jurisdictions in this country have been inclined to look 
behind the corporate entity and at the real principals, who were existing 
at least as a potential corporation at the time the contract was made. 
Accordingly a ratification sometimes has been allowed. Whitney v. Wy- 
man, 1o1 U.S. 392; Oaks v. Cattaraugus Water Co., 143 N. Y. 430; 
see 8 HarvarD Law REVIEW, 357. However, the weight of authority 
is contra to such aview. Alger on Promoters, § 199. The difficulty with 
the doctrine of these cases, as expressed in Oaks v. Cattaraugus Water 
Co., supra, is that it does violence to the established principles of ratifi- 
cation. A third doctrine has consequently arisen in this country, and 
represents perhaps the prevailing American view. It holds that though 
a corporation cannot ratify it may confirm its promoter’s contracts by 
what is called adoption or acceptance — the theory being based on the 
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conception that the original contract is in the nature of a continuing pro- 
posal, which, if not withdrawn, the corporation on its organization may 
accept. Algeron Promoters, § 202 ; Pratt v. Oshkosh Match Co., 8g Wis. 
406. It is said that there can be no difference between its making a con- 
tract by accepting or adopting an agreement originally made in advance 
for it and its making an entirely new contract; the adoption or accept- 
ance, though in its nature a ratification, differing in its legal effect in that 
the contract dates from the time of the adoption, and not from the time 
of the original transaction. McArthur v. Times Printing Co., 48 Minn. 
319. ‘This doctrine, it would seem, is defensible on principle, as well as 
on practical grounds, though it will only cover that class of cases where 
the facts may rationally be construed as a proposal. In the principal 
case it does not appear from the brief report whether the facts could be 
so construed. The decision, however, is treated as governed by J” re 
Northumberland Hotel Co., supra, where the promoter acted expressly “as 
trustee on behalf of an intended company,” and the third party intended 
to bind the company. Under such circumstances, where the parties who 
make the original contract intend that the corporation when formed shall 
become or have an opportunity of becoming a party toit, it does not seem 
unreasonable to treat that contract as constituting or including an offer 
open to the corporation to accept on its coming into existence. 





BREACH AFTER PART PERFORMANCE OF INSTALMENT CONTRACTS. — 
There is much confusion in the law as to whether or not in an instalment 
contract a failure of performance with respect to one instalment justifies 
an abandonment of the whole agreement. In England, though the au- 
thorities are irreconcilable, there is a general tendency to maintain the 
contract, while the American decisions, on the other hand, incline toward 
the doctrine of Vorrington v. Wright, 115 U. S. 188, allowing a rescis- 
sion. In a contract to deliver wood in instalments, payment to be made 
on delivery, the Supreme Court of Michigan, after reviewing the authori- 
ties, decided that a refusal to pay for the third instalment was not such a 
breach as to excuse the defendant from making further deliveries. West 
v. Bechtel, 84 N. W. Rep. 69. The decision is put on the ground that un- 
der the circumstances the plaintiff’s refusal to pay did not evince an 
intention no longer to be bound by the contract. The English deci- 
sions where non-payment is the breach are relied on, and the rule of 
Mersey Steel Co. v. Naylor, 9 App. Cas. 434, is adopted. 

The court in the principal case evidently distinguishes a breach by 
non-payment from a breach by non-delivery, Vorrington v. Wright, supra, 
being quoted as not involving the exact point at issue. On principle, 
it is difficult to discover any validity in the distinction. It is true that 
non-delivery may be and often is a breach i /imine, while non-payment, 
Owing to its very nature, must always be a breach after part performance. 
In divisible contracts, however, the materiality of the breach, as affecting 
the main object of the transaction, should not greatly differ whether 
made at the outset or after part performance. Although the parties 
cannot always be put é# statu guo, they may at least be placed in 
substantially as good a position. If, then, we adopt the doctrine of 
Norrington. Wright, supra, where the’ breach was non-delivery after a 
part of the first instalment had been accepted, it seems difficult to sup- 
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port the principal case. If there has been a wrongful failure of perform- 
ance the question of intention should be immaterial. Once the eontract 
has been substantially broken, it does not help matters that the wrong- 
doer has the best of intentions for the future. Though this doctrine goes 
somewhat farther than the English decisions, and has been repudiated in 
New Jersey, Gerli v. Poidebard Silk Mfg. Co., 31 Atl. Rep. 4o1, it seems 
sound on principle. See g HAaRvARD Law ReEvIEw, 148. As to exactly 
what constitutes a material breach no definite rule can be laid down. It 
is purely a matter of judicial opinion. But it certainly would seem that 
the materiality of the breach should in no way be measured by the 
intention of the wrongdoer. Otherwise an instalment contract becomes 
perverted into an agreement to engage in a succession of lawsuits for 
such damages as the vendor may be able to recover, as a substitute for 
what he expressly bargained. Unless the wrongdoer can plead a defence 
for his default, according to’ sound business principles he should not be 
allowed to rely on his intention in case of the other party’s failure to 
perform. 


DEATHS CAUSED BY A COMMON DisASTER. — Where several perish in 
the same disaster, the common law, differing from other legal systems, 
has always refused to raise any presumption of survivorship. Not only 
has it refused to presume that a particular one survived, but it has also 
refused to presume that death occurred at the same time. Wing v. An- 
grave, 8 H. L. C. 183. Where, however, the distribution of property is 
in question, the heirs-at-law are favored, and no one is allowed to claim 
without proof rights to property which are based on survivorship. Ac- 
cordingly, the property is distributed as if death had occurred at the 
same moment. But this is only a rule of distribution and not a presump- 
tion of fact. Mewell v. Nichols, 75 N. Y. 78. 

In a recent case, the court seems to have overlooked this distinction 
between a presumption and a rule of distribution. A Fraternal Benefit 
Association had, by a death benefit certificate, promised to pay a sum of 
money to the wife of an assured member upon his death, and “in case 
she died before ” her husband, then to the assured’s heirs. Both husband 
and wife lost their lives in a fire, and there was nothing to show which 
died first. Upon a bill of interpleader by the association, the court 
held that the matter must be treated as if both had died at the same 
time, and, as the benefit had never vested in the wife, it should go to the 
assured’s heirs. Balder v. Middeke, 5 Chicago Law Journal (N. S.), 325. 

It will, however, be recognized that the court was not engaged in dis- 
tributing the estate of a deceased person, but in the interpretation of a 
contract. The rule of distribution which favors the heir therefore can 
here have no application, and the common law neither favors nor hin- 
ders any one by a presumption. Moreover, as the question arises on a 
bill of interpleader, there is no burden of proof upon either one as against 
the other except such as the contract itself imposes. But there is clearly 
a difference between the rights of the parties under the contract. The 
claimants are called upon by the interpleader bill to state their causes 
of action to the court, and, to do this, each must frame a declaration 
against the company containing all the allegations essential to establish 
his right. This he must support by affidavits and by evidence if neces- 
sary. The promise to pay the widow is limited by a condition which is 
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clearly expressed as subsequent in form, whereas the right of the leirs is 
contingent upon a condition precedent. Cowman v. Rogers, 73 Md. 
403. ‘This is the natural and almost necessary construction of the con- 
tract, although, in a similar case, the Massachusetts court took a differ- 
ent view. udler v. Linzee, 135 Mass. 468. It will be seen that the heirs 
cannot state a claim without alleging the death of the beneficiary in the 
lifetime of the assured, or, at least, her death at the same time. This 
claim they cannot substantiate. The wife’s representatives, however, 
state a valid prima facie claim by alleging merely the death of the 
assured. Consequently the decision of the court favoring the heirs’ 
claim seems unjustifiable. 





THE RicHTts oF TRUSTEES TO INDEMNITY. — Where one person at 
the request of another undertakes a trust for that other’s benefit, he has 
generally been held entitled to be indemnified by the cestui gue trust per- 
sonally, where the trust fund was insufficient, for any expenses connected 
with the execution of the trust. Hemming v. Maddock, L. R. 7 Ch. 395 ; 
Grissell v. Brestowe, L. R. 4 C. P. 36. The question whether the mere 
trust relation imposes the same liability on the beneficial owner inde- 
pendently of contract was for the first time presented in an important 
case lately decided by the Privy Council. Hardoon v. Belilios, 83 L. T. 
Rep. 573. A firm acquired stock in a bank, and had it registered in the 
name of the plaintiff, one of its clerks, he executing and delivering to the 
firm a blank transfer. This transfer came into the hands of one Coxon, 
who pledged it to the defendants, and on the settlement of accounts be- 
tween Coxon and the defendants the latter became the beneficial owners 
of the stock. Later the plaintiff applied to the defendants to accept a 
transfer of the stock on the bank’s books, but this the defendants 
refused. On the bank subsequently going into liquidation the plaintiff 
was placed on the list of contributories, and sued for calls so paid by 
him. The court held the defendant liable on the express ground that a 
person sui juris beneficially entitled to shares which he cannot disclaim, 
is bound, in a court of equity, to indemnify the trustee against calls. 

On the facts of the principal case the result reached may be desir- 
able, but it is difficult to feel the certainty of the court as to its obvious 
correctness. Lord Lindley professed to find the rule imposing liability 
under the circumstances of the principal case settled by a long line of 
decisions extending from Balsh v. Hyham, 2 P. Wms. 453, to Hughes- 
Hallet v. Indian Gold Mines Co., 22 Ch. D. 561. In all these cases, 
however, the parties either stood in the relation of vendor and purchaser, 
or there was a contract between them, or a request by the defendant for 
the plaintiff to become trustee. These facts Lord Lindley stated were 
immaterial, but it was on these facts that the counsel for the plaintiff in 
all the cases relied, and the strongest expressions in favor of the principal 
case consist of loose statements broader than the matter there under con- 
sideration required. Moreover, the great authority of Lord Blackburn 
points squarely the other way. Fraser v. Murdoch, 6 App. Cas. 855. 
Hitherto, as far as actual decisions went, the trust relation could safely 
be regarded as unilateral, the trustee alone being under any obligation : 
all his rights against the cestué gue trust arising separately —out of 
guasi-contract for a benefit conferred, or because of a contract of in- 
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demnity readily implied from a request to act as trustee. It is difficult 
to contend that a person merely by becoming a beneficial owner thereby 
subjects himself to certain duties tothe legal owner. Being a holder of 
the beneficial interest does not always necessitate incurring the liabilities 
of legal ownership, for one can take an under lease for one day less than 
the original term of a lease, and not be liable on: its covenants, though 
practically the entire beneficial interest has passed. Further there is 
no strong reason of convenience against the view that the trust relation 
is unilateral, because a person becoming trustee must be taken to know 
that liability is often consequential on legal ownership, and accordingly 
he should safeguard himself by some provision for indemnity. It would 
scarcely be contended that the legal owner in this case could by a bill in 
equity have forced the legal title on the defendant. The latter could 
well say that he did not buy that, and does not want to have anything to 
do with it. Yet that is practically the result of the principal case. By 
it an equitable owner is placed effectively in the same situation as a legal 
owner, for on its principle the liquidator could enforce any legal liability 
of the trustee by an equitable execution against the cestud gue trust. It 
would be interesting to see whether the court in an analogous case in 
which the ¢rust res consisted of land would similarly throw the burden on 
the beneficial owner. To do so would be in violation of the principles 
governing trusts of land, and would compel the court to disregard a deci- 
. sion by Lord Cottenham holding that an equitable mortgagee of a lease 
cannot be forced to take an assignment of the lease, or be held liable on its 
covenants. Moore v. Greg, 2 Phillips, 717. Yet it would be difficult for 
the court to find a satisfactory distinction. The case, in short, seems 
but another illustration of the tendency at times manifested by even the 
most conservative tribunals judicium dare and not judicium dicere, 


RECENT CASES. 


ADMIRALTY— MUNICIPAL CORPORATIONS— TORTS OF PUBLIC AGENTS.—A 
city fire-boat on the way to a fire, through the negligence of those in charge, ran into 
and injured another vessel. ée/d, that the common law rule, holding that the city 
is not liable for the negligence of its servants while engaged in a public service, is in- 
applicable in admiralty. Workman v. New York, 21 Sup. Ct. Rep.212. See NoTEs, 
14 Harv. Law REV. 450. 


BANKRUPTCY — GENERAL ASSIGNMENT— RIGHTS OF CREDITORS.—A debtor 
voluntarily conveyed property to a trustee for the benefit of creditors, securing by 
‘the deed a fraudulent debt to his wife. The plaintiff brings a bill to have the deed 
set aside as to voluntary debts. e/d, that the plaintiff may attack a debt secured by 
the deed at the same time that he asserts his own rights as a beneficiary. Rumkle’s 
Admin. v. Runkle, 37 S. E. Rep. 279 (Va.). 

In general, a grantee under a deed cannot accept its benefits, and reject any bur- 
dens which it imposes. Vickerie v. Buswell, 13 Me. 289. Accordingly it has been 
held that a creditor, affirming part of a voluntary assignment by claiming under it, 
cannot disaffirm the rest. Pratt v. Adams, 7 Paige, 615, 641; Swanson v. Tarking- 
ton, 7 Heisk. 612. The general rule, however, seems to be improperly applied to these 
cases, for the attacking creditor does accept the deed 7m foto as far as it is legal, and 
is not rejecting any legal burden. He is merely endeavoring to strike out improper 
provisions from the deed. In this view of the matter, and considering the better 
protection afforded to creditors thereby, the result reached in the principal case seems 
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preferable. It is also supported by some authority. Starr v. Dugan, 22 Md. 58; 
Lockhard v. Brodie, 1 Tenn. Ch, 384, 388 (semdie). 


BANKRUPTCY — PROVABLE CLAIMS—FuTURE RENT.— Hé/d, that under the 
Bankruptcy Act of 1898 rent to accrue after the bankruptcy of. a lessee is not prov- 
able against his estate, not being a fixed liability absolutely owing at the time of the 
filing of the petition, or such an unliquidated claim as may be liquidated and proved 
under sec. 63 b. Jn re Mabler, 3.N. B. N. Rep. 39 (Dist. Ct., Mich.). See Notes, 
14 Harv. Law REV. 457. 


BANKRupTCY — STATE INSOLVENCY LAWS— SUSPENSION BY FEDERAL AcT. — 
A debtor made a general assignment for the benefit of creditors under a state statute 
which merely regulated such assignments, and made no provision for a discharge of 
the debtor. Subsequently a creditor sought to garnishee the goods in the hands of 
the assignee, alleging that the state statute was suspended by the Federal Act. é/d, 
that the statute was not so suspended, atty-Joiner v. Cummins, 59 S. W. Rep. 297 
(Tex., Civ. App.). 

State insolvency laws are suspended upon the passage of a national bankruptcy 
law, but a local statute which is not in conflict with the Federal law remains in force. 
That a statute has for its object some of the results brought about by a bankruptcy 
law is not a fatal objection. It has been held that a poor debtor’s law relieving a 
debtor from arrest upon the surrender of his goods for the benefit of his creditors is 
not suspended. See Stockwell v. Silloway, 105 Mass. 517. Moreover a general as- 
signment for the benefit of creditors is perfectly legal at common law; and the fact 
that such an assignment is made pursuant to a statute which merely regulates the trans- 
action should not render it void. Any general assignment is an act of bankruptcy, and 
the trustee may claim the property ofthe assignee. Jn Re Gutwillig, 92 Fed. Rep. 337. 
Until, however, it is attacked in bankruptcy proceedings, the assignment should stand. 
The er case, therefore, is correct on principle and authority. Mayer v. Hellman, 
gt U. S. 496. 


BILLS AND NOTES— SIGNATURE GIVEN UNDER MISTAKE AS TO CONTENTS. — 
The plaintiff prepared a note containing a different contract from that which the de- 
fendant had previously agreed to sign, and presented it to the defendant, who negli- 
gently signed it without reading, supposing it to contain the contract agreed upon. 
Held, that no actual fraud was shown, and that the defendant, being the victim of his 
own negligence, was liable on the note. Walton Guano Co. v. Copelan, 37 S. E. Rep. 
411 (Ga.). 

When one is induced to sign a note by a fraudulent misrepresentation of the payee 
as to its nature or contents, his liability to a holder in due course depends on the 
question of negligence. Foster v. MacKinnon, L. R. 4 C. P. 704; 14 Harv. Law 
REv. 463. In such cases the defendant never in fact made the contract in question, 
since, as the other party well knew, he never intended to do so; but in case of negli- 
gence he is estopped to deny his liability as against one who innocently relied on his 
signature. See 11 HARv. LAw Rev. 472. In the principal case, whether or not the 
plaintiff intended to induce the defendant’s mistake, it is tolerably clear that the plain- 
tiff was aware of it at the time of the signing. This would seem quite enough to 
make his conduct fraudulent. See BIGELOW ON FRAUD, 11,12. But that question 
is not here important. The defence is not fraud, but “ néver contracted,” and there 
can be no estoppel, since the plaintiff, knowing the mistake, obviously had no right to 
rely on the defendant’s signature. The decision seems therefore erroneous. 


CARRIERS — NEGLIGENCE— RELATION OF CARRIER AND PASSENGER. — The 
plaintiff, a passenger on defendant’s train, got off at a station in the night, intending 
to remain there till morning. Almost immediately afterwards she was injured through 
defendant’s negligence in keeping the station. Hé/d, that even if she would have had 
no right to remain till daylight, she is not barred by her intention to do so. Chicago, 
etc. Ry. Co, v. Wood, 104 Fed. Rep. 663 (C. C. A., Eighth Circ.) 

A railroad company is liable for injuries resulting to its passengers from its negli- 
gent failure to keep its station properly. Watson v. Oxanna Land Co., 92 Ala. 320; 
St. Louis S. W. Ry. Co. v. Griffith, 12 Tex. Civ. App. 631. Ordinarily the liability 
continues till passengers have left the premises. Gulf, etc. Ry. Co. v. Glenk, 9 Tex. 
Civ. App. 599; Cross v. Lake Shore, etc. Ry. Co., 69 Mich. 363. But if the traveller 
remains in the station an unreasonably long time, the railroad’s liability to him as pas- 
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senger then ceases. Davis v. Houston, etc. R. R. Co., §9 S. W. Rep. 844. Since, how- 
ever, the plaintiff in the present case had as yet done nothing not perfectly justifiable, 
she was clearly in-possession of all her rights as passenger, and the decision thus is 
perfectly sound. Her bare intention to do an act in the future which would deprive 
her of the rights of a passenger cannot affect the liability of the defendant. 


CONFLICT OF LAWS— JURISDICTION QUASI IN REM.—A wife brought suit to 
have alimony allowed her out of certain property of her husband, who had deserted 
her, and become domiciled in another state. A preliminary injunction was granted 
. restraining defendant from disposing of the property in question. /Ye/d, that the 
court thereby, without seizure or attachment, acquired jurisdiction to create a charge 
on the property in favor of the plaintiff. Bennerv. Benner, 58 N. E. Rep. 569 (Ohio). 
See NOTEs, p. 535. 


CONSTITUTIONAL LAW — FIFTH AMENDMENT— RIPARIAN RIGHTS.— A govern- 
ment pier, built opposite to the plaintiff’s riparian land for the purpose of facilitating 
navigation, destroyed his access to the stream. /e/d, that this was not a taking of 
property within the Fifth Amendment. Scranton v. Wheeler, 21 Sup. Ct. Rep. 48. 
See NoTEs, 14 Harv. LAw REV. 451. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE— ORIGINAL PACKAGE.— The 
plaintiff in error imported into Tennessee a number of paper packages of cigarettes, 
each package containing ten cigarettes. These packages were transported loosely, in 
an open basket belonging to the carrier. /ée/d, that, on the sale of one of these pack- 
ages in Tennessee, the plaintiff in error was properly convicted, under a Tennessee 
statute, which forbade all sales of cigarettes. Austin v. Tennessee, 21 Sup. Ct. Rep. 132. 

It may well be doubted whether the true view is not that the commerce clause of 
the Constitution of the United States should never interfere with a state’s police regu- 
lations. 2 Thayer’s Cases on Constitutional Law, 2191. The Supreme Court of the 
United States has decided, however, that, in the absence of action by Congress, astate 
cannot by a general prohibitory statute constitutionally prevent goods imported from 
another state, from being sold by the importer in the original package. Leisy v. Har- 
din, 135 U. S. 100, This doctrine was considerably qualified by the decision that it 
does not apply to a state statute forbidding sales of oleomargarine made in imitation 
of butter. Plumiley v. Mass., 155 U. S. 461; 8 Harv. LAw REV. 353. It has never- 
theless been reasserted against a general prohibitory law. Schollenberger v. Pennsyl- 
vania, 171 U. S.1. The principal case, however, greatly limits the importance of the 
general doctrine even in such cases. The court goes on the ground that the trans- 
action was a palpable subterfuge, and that the package of cigarettes was not an 
original package, within the constitutional meaning of that term. The result of this 
would seem to be that the original package doctrine does not apply to packages 
smaller than the customary unit of shipment, and, therefore, does not in general allow 
sales at retail. Such a qualification seems hardly logical, and not easy of application, 
but, nevertheless, is scarcely to be regretted, in view of the questionable soundness of 
the whole doctrine. 


CONSTITUTIONAL LAW — JURISDICTION — INTEREST OF PARTIES. — He/d, that 
the Massachusetts Land Registration Act of 1898 is not unconstitutional as depriving 
of property without due process. TZyler v. Judges of the Court of Registration, 175 
Mass. 71. 

On writ of error to the Supreme Court of the United States Ae/d, that the plaintiff 
in error has not shown that he was injured, and that, therefore, he has no sufficient in- 
terest to give the court jurisdiction. TZy/er v. Judges, 21 Sup. Ct. Rep. 206. See 
NOTES, p. 529. 


CONTRACTS — BREACH AS TO ONE INSTALMENT — RIGHT TO RESCIND. — Under 
an instalment contract, the plaintiff refused to pay for the third instalment on delivery 
as stipulated. /Ye/d, that there is nothing in plaintiff’s conduct to indicate a design 
not to perform in the future, and that therefore the defendant is not entitled to repu- 
diate the entire contract. West v. Bechtel, 84 N. W. Rep. 69 (Mich.). See NOvTeEs, 


P- 537: 


CONTRACTS — COVENANTS — DEFENCE OF FrRAuD. — He/d, that a release under 
seal cannot be impeached in an action at law on the ground that the plaintiff was induced 
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to execute itby fraud. ill v. Northern Pacific Ry. Co. 104 Fed. Rep. 754 (Circ. Ct., 
Wash.). 

Fraud was at common law no defence to an action at law on a specialty, unless it 
affected the execution so that it could be shown under von est factum. See 9 HARv. 
Law Rev. 51. This rule has been generally changed by statute or by judicial deci- 
sion, Partridge v. Messer, 14 Gray, 180, so that resort to equity for relief is no longer 
necessary, but it is still law inthe Federal courts. George v. Tate, 102 U.S. 564. The 
same principle is clearly applicable where, instead of attempting to defeat an action on 
a-specialty by showing fraud, the plaintiff is trying, as in the present case, to invalidate a 
release under seal. It has been held, however, that the common law was more liberal 
in allowing the defence in such cases, and that accordingly the Federal courts would 
do so. Wagner v. National Life Ins. Co. 90 Fed. Rep. 395. The court in the prin- 
cipal case rightly refuses to follow this decision, which is without logical basis, and, 
although apparently having some support, is not established on authority. Connor v. 
Dundee Works, 50 N. J. 257. 


CONTRACTS — NON-PERFORMANCE AS A DEFENCE— IMPLIED CONDITIONS. — X 
gave his note for $1000 to Y in consideration of Y’s promise to discharge certain 
claims of third persons against X, and pay X the remainder of the $1000. No time 
was set for performance by Y, but though areasonable time had elapsed, Y never 
paid the claims. /e/d, that the two promises were independent, and Y’s failure to 
perform his promise is no defence to an action on the note. TZronson v. Colby Univ., 
84 N. W. Rep. 474 (N. D.). 

The doctrine making non-performance by the plaintiff a defence in an action on a 
contract was originally worked out through the formula of implied conditions, the 
question being therefore treated as one of construction. Accordingly much stress was 
laid on such circumstances as the fixing of the time for performance. /ordage v. 
Cole,t Will. Saund. 3191, and note ib. 320a. In several cases also, some of them not 
yet overruled, the courts refused to apply the doctrine to a suit on a note or bond. 
Spiller v. Westlake, 2 B. & Ad. 155. See LANGDELL, SuM. ConT. § 117. The Amer- 
ican authorities are mainly contra. Fort Payne, etc. Co. v. Webster, 163 Mass. 134. 
Though the language of implied conditions is still generally employed, the modern 
decisions, especially in this country, have made the defence turn entirely on the mate- 
riality of the breach. Morrington v. Wright, 115 U. S. 188. The true ground for 
these cases seems to be the manifest injustice of allowing one who has himself com- 
mitted a material breach to compel the other party to perform. See 14 Harv. LAw 
REV. 424. The same principle applies to cases, which the old theory will not explain, 
where a breach by the plaintiff, though not yet committed, is reasonably certain to occur. 
James v. Burchell, 82 N. Y.108. The reasons for the decision in the principal case 
are not distinctly stated, but the result is unfortunate and irreconcilable with the weight 
of American authority. 


CONTRACTS — WARRANTY — DAMAGES FROM Loss OF Crop. — Seeds sold with 
a warranty that they would grow were planted, but produced no crop. é/d, that the 
measure of damages is the price paid, the expense of planting, etc., anda fair rent of the 
land, less what it could have been rented for after the failure of crop was discovered, 
and that the value of the crop that should have been raised cannot be considered. 
Reiger v. Worth Co., 37 S. E. Rep. 217 (N. C.). 

If the result of such a breach of warranty is a crop deficient in quality only, the dam- 
ages are of course the difference in the value of thecrop. Wagstaff v. Shorthorn Dairy 
Co., 1 Cab. & E. 324. Where the deficiency is in both quality and quantity, or in 
quantity alone, the same rule is applied. Passenger v. Thorburn, 35 Barb. 17; Flickv. 
Wetherbee, 20 Wis. 392. It is clearly an objection to these latter cases that damages 
based on deficiencies in quantity are speculative in their nature. This, however, 
seems on the whole not of sufficient importance to warrant denying redress to one 
who has undoubtedly been damaged. There appears to be no valid distinction be- 
tween these cases and cases like the present. The weight of authority where no crop 
at all is produced is nevertheless in accord with that decision in holding such damages 
too speculative. Ferris v. Comstock Co., 33 Conn. 513; Butler v. Moore, 68 Ga. 780. 
Contra, Page v. Pavey, 8 C. & P. 769. 


CORPORATIONS — ABUSE OF FRANCHISE ~- QUO WARRANTO PROCEEDINGS. — 
The trustees of a college leased it to a man who sold degrees, signed by the trustees, 
without regard to the merits of or the work performed by those on whom they were 
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conferred. e/d, that this was such an abuse of its corporate franchise as to justify 
a judgment ousting the college of its corporate franchise. State v. Mt. Hope College 
Co., 58 N. E. Rep. 799. See NOTES, p. 532. 


CORPORATIONS — CONFIRMATION OF PROMOTER’S CONTRACT.— One acting in 
behalf of an intended company made a contract with the plaintiff, and the company 
after its incorporation adopted the agreement. e/d, that the company is not bound 
by the agreement, a corporation being unable to adopt, ratify, or confirm a contract 
made in its behalf before incorporation. Bagot Pneumatic Tyre Co. v. Clipper Pneu- 
matic Tyre Co.,17 Times L. R. 117. See NoTEs, p. 536. 


CORPORATIONS — SALE OF ASSETS— ASSUMPTION OF LIABILITIES. — By statu- 
tory authority one corporation purchased the property and franchises of another cor- 
poration, the deed of sale containing a covenant by the buyer to assume and discharge 
all obligations and liabilities of the seller. Ae/d, that the purchaser was not liable to 
the plaintiff for an injury to the plaintiff's property committed by the seller. Capital 
Traction Co. v. Offutt, 29 Wash. Law Rep. 18. See NOTEs, p. 530. 


CRIMINAL LAW—RECEIVING STOLEN PROPERTY— HUSBAND AND WIFE. — 
The defendant’s husband brought home property stolen by him, the defendant know- 
ing that the property had been stolen, and intending to enjoy the benefits of the theft. 
Held, that the jury being satisfied that she was not coerced, the wife may be convicted 
of receiving stolen property. People v. Hartwell, 55 N. Y. App. Div. 234. 

Formerly a person receiving property knowing it to have been stolen was guilty as 
accessory after the fact, and although modern statutes have made the act a substan- 
tive crime, the true nature of the offence remains unchanged. WHARTON, CRIM. 
LAw, 10 ed § 982. A wife cannot be convicted as accessory after the fact to a crime 
committed by her husband. Regina v. Manning, 2 C.& K. 887,904. 4 BL. Com. 39. 
Hence, in the absence of statutory changes in the wife’s status in this respect, it must 
follow that she cannot be convicted of receiving stolen property from her husband. 
Regina v. Brooks, Dears. 184. The principal case may have been influenced by the 
rule in New York that husband and wife may be jointly convicted of this crime. 

Goldstein v. People, 82 N. Y. 231. Even if that rule be correct, and there is authority 
contra, Regina v. Mathews, 4 Cox, C. C. 214, the principal case should not be affected 
thereby, since the fact that husband and wife may jointly commit a crime does not 
affect the wife’s inability to be an accessory after the fact to her husband’s crime. 
This rests on totally independent considerations of policy. 


Equity — SPpEcIFIC PERFORMANCE — CONTRACT TO DEVISE. — The plaintiffs out 
of benevolence furnished support to an apparently destitute woman. At their request, 
which was induced by a suspicion that she was concealing some property, she executed 
a will in their favor, but subsequently destroyed it without their knowledge, and exe- 
cuted-another in favor of third persons. The plaintiffs continued to support her until 
her death, when it appeared that she had a considerable amount of personal property. 
Held, that the obligation of the testatrix to devise her property to the plaintiffs was 
specifically enforceable in equity against the executor and devisees of the second will. 
Anderson v. Eggers, 47 Atl. Rep. 727 (N. J., Ch.). 

The principal reason given for the decision seems to be an application of the rule 
of estoppel to representations as to future conduct. The only authority for this doc- 
trine has its origin in an elaborate English dictum, contradicted by a later decision of 
the House of Lords. Hammersley v. Biel, 12 Cl. & Fin. 45, 88; Jorden v. Money, § 
H. L. C. 185,214. But the facts of the principal case apparently show a valid contract, 
according to the intent of the parties, completed when support was actually furnished 
up to the death of the testatrix. A contract to devise real estate is almost every- 
where, so far as possible, specifically enforceable after the promisor’s death. Johnson 
v. Hubbell, 66 Am. Dec. 773, and note ib. 783. Strictly specific performance is of 
course impossible after the death, and before the death there is no breach; but the 
result is reached by a constructive trust. Bolman v. Overall, 80 Ala. 451, 455. No 
authority has been found for the case where the promisor leaves only personal pro- 
perty. Buta decree that the executor account to the promisee for all the property 
which shall be found to exist is clearly so much more adequate than a judgment 
awarding damages estimated by a’ jury, that the extension of the doctrine to such cases 
may well be approved. 
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Equity—SpEcIFIC PERFORMANCE — MISTAKE.—Land was sold at auction, 
under printed conditions containing a description of the premises and.a provision that 
there be compensation for misdescriptions. At the sale the auctioneer distinctly 
made verbal corrections in the printed descriptions, which the purchaser did not hear. 
Held, that the purchaser cannot have specific performance with compensation for the 
misdescription. Jn re Hare & O’More’s Contract, [1901] 1 Ch. 93. 

Such verbal statements by the auctioneer would probably be, under the parol evi- 
dence rule, no defence to an action on this contract. Shelton v. Livius,2 C. & J. 411. 
The fact, however, that there is a binding contract is not necessarily decisive as to 
specific performance. This remedy is largely discretionary with equity, and will not 
be granted where the enforcement of the contract is inequitable, because of fraud or 
mistake. The principal case is an instance of the application of this general rule. 
The buyer is trying to enforce a contract, different from that which the seller honestly 
and without fault supposed was being made; and there is therefore, both on principle 
and authority, such acase of mistake as to justify equity in refusing specific perform- 
ance. Manser v. Back, 6 Hare, 443; Malius v. Freeman, 2 Keen, 25; Quinn v. Roath, 
37 Conn. 16, 31. 


EvIDENCE — BASTARDY PROCEEDINGS— EXHIBITION OF CHILD. — He/d, that on 
a prosecution for bastardy, the exhibition to the jury of the child, under two years of 
age, for the purpose of showing its resemblance to defendant, was error. Stave v. 
Harvey, 84 N. W. Rep. 535 (Iowa). 

It is frequently held that the child may be exhibited to the jury to show resem- 
blance to the putative father. Gauntv. State, 50 N. J. Law, 490; contra, Clark v. 
Bradstreet, 80 Me. 454. Undoubtedly, peculiarities of feature are often transmitted 
from parent to child, and where distinctive characteristics like differences in color 
appear, there seems good reason for allowing the exhibition. /innegan v. Dugan, 96 
Mass. 197; Warlick v. White,76 N. C.175. If the child is young, however, such 
evidence is ordinarily too uncertain to be of value. In bastardy proceedings, especially, 
the attitude of the jury is such that its admission is in general unfair and dangerous. 
The court in the principal case was bound by a previous decision allowing the exhibi- 
tion of a child of two years. State v. Smith, 54 Iowa, 104. It could not therefore 
lay down a broader rule, but its decision is entirely sound in strictly limiting the pre- 
vious case. 


EVIDENCE — OPINION EVIDENCE— DyING DECLARATIONS. — Defendant relied 
on insanity as a defence to a prosecution. for homicide. é/d, that it was error to 
exclude the opinions of non-expert witnesses based on facts stated by them as to 
whether defendant was in his natural state of mind; but that there was no error in 
excluding deceased’s dying declarations that he believed defendant was crazy and did 
not intend to kill him, since such declarations are mere statements of opinion. State 
v. Wright, 84 N. W. Rep. 541 (Iowa). 

The better view, and that supported by the weight of authority, is that non-experts 
may state their opinion of a person’s sanity when the facts upon which the opinions 
are based are known to the jury. Connecticut Ins. Co. v. Lathrop, 111 U.S. 612; 
Jamison v. People, 145 Ill. 357. The admission of the witnesses’ opinions in the prin- 
cipal case was therefore proper. But dying declarations are competent only in so far 
as the statements therein could have been given in evidence by the deceased had he 
lived. 1 GREENL. Evip. 16th ed. § 159. His statement also would have been admis- 
sible only if accompanied by the facts upon which it was based. Grubd v. State, 117 
Ind. 277. Since here the jury could not know these facts, the declaration was pro- 
perly excluded. The decision in the principal case is therefore correct on both points, 

ut the reasons for the distinction are. not adequately indicated, 


EvIDENCE — PRESUMPTIONS — BURDEN. OF Proor.— A death-benefit certificate 
provided that it should be paid to the assured’s widow, “and in case she died before 
him,” then to his heirs. The assured. and his.wife both died in a common disaster. 
Held, that the fund should go to the heirs,, Balder v. Middeke, 5 Chic. L. J. N. S. 
325. See NoTEs, p. 538. 


FEDERAL JURISDICTION — REMOVAL OF CAUSES — SUIT AGAINST ALIEN AND 
CITIZEN. — The circuit courts of the United States are given jurisdiction over suits, 
between citizens of different states, or between citizens of a state and citizens or sub. 
jects of a foreign state. Suit was brought by a citizen. of Washington against a West, 
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Virginia corporation and a foreign corporation. Hé/d, that the circuit court has juris- 
diction. Roberts v. Pacific, etc. Co. et al., 104 Fed. Rep. 577 (Circ. Ct., Wash.). 

A foreign corporation is held to be an alien, and may remove a suit into the Fed- 
eral courts. Zerry v. /mperial, etc. Co., 3 Dill. 408. It is equally well settled that a 
domestic corporation chartered by a state other than the plaintiff’s has the same right. 
Railway Co. v. Whitton, 13 Wall. 270,283. Accordingly had suit been brought against 
the two defendants separately there could be no question of the jurisdiction of 
the court. This might seem to be conclusive of the present case. Strawbridge v. 
Curtiss, 3 Cranch, 267. But it is contended that as the defendants when so joined do 
not come within the precise words of the statute, the circuit court cannot take juris- 
diction. 1 Dest. Fed. Proc., 9th ed., p. 472; Black Dill. Rem. Caus. §§ 68, 84; Zracy 
v. Morel, 88 Fed. Rep. 801 (semble). The only previous decision on the point, how- 
ever, is in accord with the principal case, Ballin v. Lehr, 24 Fed. Rep. 193, and this 
position seems preferable. Admitting that the statute should be strictly construed, 
Daugherty v. Western Union, etc. Co. 61 Fed. Rep. 138, no construction should be 
adopted which will produce absurd results. Oates v. National Bank, 100 U. S. 239, 
244. Clearly the act was intended to cover such cases. . 


INSURANCE — REINSURANCE — RIGHTS OF POLICY HOLDER AGAINST REINSURER. 
— By acontract of reinsurance, the reinsurer assumed all liability under outstanding 
policies, the contract providing, however, that it was to be effective only between the 
parties thereto, and that no policy holder should enforce it against the reinsurer, who 
was to pay only claims proved in an action against the reinsured. /e/d, that an action 
lies by a policy holder against the reinsurer immediately upon the destruction of the 
property. Shoafv. Palatine Ins. Co., 37 S. E. Rep. 451 (N. C.). 

The ordinary reinsurance contract is a contract of indemnity between the reinsurer 
and the reinsured, and creates absolutely no relation between the former and the origi- 
nal policy holders. Herckenrath v. American, etc. Ins. Co., 3 Barb. Ch. 63; Goodrich 
& Hick’s Appeal, 109 Pa. St. §23. It is possible, of course, for the reinsurer to agree 
to pay the policy holders directly, who thereby, under the doctrine of Lawrence v. 
Fox, 20 N. Y. 268, will get aright of action against the reinsurer. Glen v. Hope Mutual 
L. Ins. Co., 56 N. Y. 379; Johannes v. Phenix Ins. Co., 66 Wis. 50. The doctrine of 
Lawrence v. Fox, supra, does not, however, create a right in favor of one who, though 
he would derive a benefit from the performance of a contract, is not in fact made the 
beneficiary of it. Durnherr v. Rau, 135 N. Y.219. So far from being beneficiaries, 
the policy holders in the principal case were by the very terms of the contract excluded 
from all rights. Moreover, the decision would be indefensible, even if they were 
beneficiaries, because the plaintiff’s claim not having been proved in an action against 
the reinsured, no breach of contract by the reinsurer could be shown. 


MORTGAGE — ASSIGNMENT — RECONVEYANCE BY ASSIGNEE.— A mortgagor of a 
house put her solicitor in funds for the purpose of paying off the mortgage debt. 
The solicitor appropriated the money to his ownuse. Later he took atransfer of the 
mortgage debt and security to himself in his personal capacity, and in turn transferred 
the same to the defendant, who acted in good faith, paying value, but gave no notice 
to the mortgagor. He/d, that the mortgagor may have a reconveyance. Turner v. 
Smith, 49 Weekly Rep. 186 (Ch. D.). 

Where the mortgagor has no notice of the transfer of the mortgage debt, it is clear 
that any payments by the mortgagor to the mortgagee, whether made before or after 
the assignment, will é good against the innocent transferee for value. Walliams v. 
Sarrell, 4 Ves. 389. Moreover, the assignee takes subject to any set-off the obligor 
may have against the obligee. Morrish v. Marshall, 5 Madd. 475, 481. For though the 
mortgage bond has not been delivered up, the payment to or set-off against the obligee 
gives rise to a defence to any action thereafter, whether brought by the obligee in his 
own right or by the assignee suing in his name. Obviously the result must be the 
same when payment is made to or a set-off exists against an assignee with the benefi- 
cial interest. An assignment is the grant of a power of attorney, and any defence 
which exists against an assignee who holds in his own right must be equally good 
against the obligee, for payment to or a set-off against such an attorney is in contem- 
plation of law a payment to or set-off against the grantor of the power. Now in the 
principal case the moment the bond became the property of the solicitor, it belonged 
in equity to the mortgagor, she having a complete set-off against the present owner of the 
mortgage debt. In other words, when the bond came into the hands of the solicitor 
as purchaser, there was a good defence to any action founded on-the obligation running 
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to the mortgagee. This defence existed when the transfer was made to the defendant, 
and hence as assignee he took subject to it. The debt was extinguished in equity and 
was no longer a subsisting charge upon the property; hence in granting a reconvey- 
ance to the mortgagor the principal case is perfectly sound. 


PROPERTY — COVENANT AGAINST INCUMBRANCES — PAROL PROMISE TO SAVE 
HARMLESS. — Defendant conveyed land to the plaintiff with warranty against all in- 
cumbrances. At the time there were outstanding two notes against the defendant, 
which constituted a lien on the land. These notes the plaintiff undertook to pay off, 
and no mention of them was made in the deed. He failed to pay. The land was 
sold by foreclosure, and the plaintiff brought action on the covenant against incum- 
brances. //e/d, that the plaintiff’s promise is a defence, its effect being, not to make 
an exception to the terms of the deed, but to show that, as between the parties, the 
incumbrance had been paid off, so that there was no breach. /ohnson v. Elmen, 59 
S. W. Rep. 253 (Tex., Sup. Ct.). See NOTES, p. 533- 


PROPERTY — FIXTURES — CONSTRUCTIVE SEVERANCE.— The owner of a green- 
house and the land on which it stood sold the greenhouse and leased the land to the 
vendees. Subsequently she mortgaged the land to the plaintiff, who had no notice of 
the sale. e/d, that on foreclosure the mortgagee was not entitled to the greenhouse. 
Royce v. Latshaw, 62 Pac. Rep. 627 (Colo.). See NOTEs, p. 534. 


PROPERTY — NUISANCE — RECOVERY BY LESSEE. — A lessee took property, know- 
ing that it was affected by a private nuisance. He/d, that damages are recoverable by 
the owner of the freehold only, and not by the lessee. Bly v. Edison Electric [1lums- 
nating Co., 54 N. Y. App. Div. 427. 

It is clear that where a lease is taken prior to the creation of a nuisance, the tenant 
may recover for injuries to his possessory interest. Sherman v. Fall River Iron 
Works Co., 2 Allen, 524. The ground of the decision in the principal case is, that 
where a lease is taken with notice of a nuisance, it must be presumed that the parties 
had the nuisance in mind, and estimated the value of the premises incumbered by it. 
Accordingly the injury is to the rental value solely, and the lessor has the exclusive 
right to sue. This rule seems to be the settled law of New York. ernochan v. 
New York, etc. R. R. Co.,128 N. Y. 559. And yet it is admitted that in a proper case 
the tenant is entitled to an injunction. Pach v. Geoffroy, 67 Hun, 401. Therefore as 
the nuisance could have been thus abated at any time during the tenancy, it seems 
unfair to presume that the parties contemplated its continuance in fixing the rental 
value. Clearly the possessory interest of the lessee has actually been injured, and 
for this an action at law should be allowed, although it may be that by the terms of 
the contract between them the lessee cannot retain the damages against the lessor. 


SURETYSHIP — CONTRIBUTION — DISCHARGE OF Co-SURETY.—A, B, C, and D 
were sureties on a joint and several note for $4000. A, B, and C each paid $1000 to 
the obligee. A and B were later compelled to pay D’s share. D executed three 
notes to A, B, and C, each for one third of his share of the original debt, payable in 
one year. C refused to be bound by this transaction with D, who was hopelessly in- 
solvent, and A now sues C for a moiety of C’s third of D’s share. He/d, that A can- 
not recover anything against C. Clark v. Dane, 28 So. Rep. 960 (Ala.). 

As among themselves each co-surety is a principal to the extent of his share of the 
joint and several debt, and the others are as to such share sureties, each for his propor- 
tionate amount. Srogg v. Patterson, 85 Ala. 233, 235. Hence, in the principal case, 
D became the debtor of A and B upon their paying his share of the joint debt, while 
C was a surety for one third of the amount. An action would lie immediately: Now 
the fair interpretation of the settlement entered into with D by A and B is that they 
bound themselves not to proceed against him, either directly or indirectly for one year. 
The effect of this is to discharge C, for if a creditor agrees to give time to his principal, 
the surety is excused, it being immaterial whether the act of the creditor would benefit or 
injure the surety. Samuell v. Howarth, 3 Mer. 272. The decision in the principal 
case is therefore clearly sound. See also Cummings v. May, 91 Ala. 233, 239. 


SURETYSHIP — INJURIES TO EMPLOYEES— CONTRACT OF INDEMNITY. — An in- 
surance company contracted to indemnify an-employer for all sums actually paid b 
him in satisfaction of judgments obtained against him by employees injured throug 
his negligence. /é/d, that where the employer is bankrupt, the trustee in bankruptcy 
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by a bill in equity may compel the insurance company to pay the amount of a judg- 
ment directly to the injured-employee. Beacon: Lamp Co. v. Travellers’ Ins. Co., 47 
Atl. Rep. 579 (N. J., Ch.). 

The court treats this case as analogous to cases where the grantee of land assumes 
the mortgage debt, in which the grantee becomes in equity the principal debtor, and 
the grantor a surety only. X/apworth v. Dressler, 13 N.J. Eq.62; Keller v. Ashford, 
133 U. S. 610. In these cases, however, the promise to pay the debt to the. mort- 
gagee creates an equitable obligation running directly to him; while in the principal 
case the promise does not run to the employee, and here therefore his rights must be 
worked out through his employer. But to the latter the defendant is under no liabil- 
ity until the judgment debt has been paid. Accordingly, on principle, the trustee 
should first pay to the employee from the assets the proper percentage of his claim. 
Then he would be entitled to be reimbursed by the insurance company, and the 
amount thus obtained would form a new fund to be divided ratably. For any amount 
paid to the employee from this second fund, the insurance company must again reim-. 
burse the trustee, and this process would continue until the amount paid to the em- 
ployee would be too small to be considered legally. Since the final result can be 
calculated in advance, the whole case may be settled in one decree. This rule has 
been followed in a similar case. Royal. Bank of Scotland v. Commercial Bank of Scot- 
land, 7 App. Cas. 366; contra, Ex parte Waring, 2 Glyn & J.621. See AMEs, Cas. 
ON SuR. p. 624, note 1; p. 631, note 1; 1 Harv. Law REv. 326, 337. 


SURETYSHIP— RELEASE OF PRINCIPAL OBTAINED BY FRAUD— LIABILITY OF 
SuREtTyY. — At the maturity of a note on which the principal and surety were bound, 
the principal retired it by a new note on which the surety’s name was forged. edd, 
that action would lie against the surety on the original note. Mclutyre v. McGregor, 
21 Canadian L. T. Rep. 25. 

The result reached is clearly correct, and is in accord with the authorities. West 
Phila. Nat. Bank v. Field, 143 Pa. St. 473; Allen v. Sharpe, 37 Ind. 67. Such cases 
are generally supported by saying that payment in forged paper is not a valid pay- 
ment, and that therefore the original debt remains in full force. Bank v. Buchanan, 
87 Tenn. 32. On principle, however, the relief afforded to the plaintiff in such cases 
seems to rest on equitable considerations. The legal liability of the surety being ter- 
minated by the surrender or cancellation of the original instrument, equity will not 
allow him unjustly to take advantage of that fact to the detriment of the creditor. 
If, however, the surety has, in reliance on the legal extinguishment, in good faith 
changed his position, he will not be liable, since as between two persons having equal 
equities, one of whom must suffer, the one having the legal right will prevail. 4 HARV. 
LAW REv. 297. Kirby v. Sandis, 54 Iowa, 150; contra, Lyndonville Nat. Bank v. 
Fletcher, 68 Vt. 81. Since in the present case, the surety had not changed his posi- 
tion, he was properly held liable. 


Torts — AssUMPTION OF RisK — Known Derects. — Deceased was a ferryman 
employed by defendants to operate a wire ferry. The rope connecting the boat with 
the wire was frayed, and deceased had applied to defendants for a new rope, though 
without stating the necessity of prompt action. Asa result of the parting of the. 
rope, deceased was drowned. /é/d, that his knowledge of the danger rendered 
him contributorily negligent. Chesapeake, etc. Ry. Co. v. Sparrow’s Admin., 37 S. E. 
Rep. 302 (Va.). 

Knowledge of a defect, in such a case; is more properly regarded as showing con- 
sent by the servant to work under the existing conditions than contributory negligence 
on his part. In other words the defence negatives the duty, on the maxim, volenti 
non fit injuria, rather than excuses its breach. Zhomas v. Quartermaine, 18 Q. B. D. 
685. Later English decisions, perhaps influenced by the stringent provisions of the 
Employers’ Liability Act, distinguish between injuries to one “ scienti” and “volenti,” 
holding that knowledge of a defect does not necessarily imply consent to assume the 
risk. Smith v. Baker, [1891] App. Cas. 325; Yarmouth v. France, 19 Q. B. D. 647. 
The practical value of this distinction is not apparent. Where the defect is.as obvi- 
ous to the servant as to the employer, and no circumstances appear which excuse the 
servant for continuing work after knowledge of the defect, the master should be ex- 
cused on the ground that the servant assumes the risk. J/eador v. Lake Shore, etc. 
Ry. Co., 138 Ind. 290; Sweeney v. Berlin, etc. Co, 101 N. Y. 520. Judged by this 
standard, the result reached in the principal: case is correct, though the decision is not 
rested upon the proper grounds. 
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Torts — LIABILITY OF EMPLOYER — INJURY TO SERVANT OUTSIDE HIs Duty. 
— The plaintiff’s intestate, a brakeman, in pursuance of a custom known to the defend- 
ant, voluntarily left his place of employment to ride upon the engine, and was killed 
by the negligent derailing of the locomotive. /e/d, that the intestate was outside of 
his duty, and at fault as a matter of law. Chattanooga, etc. R. R. Co. v. Myers, 37 
S. E. Rep. 439 (Ga.). 

Decisions like that of the principal case are generally said to rest upon the contrib- 
utory negligence of the employee. Baltimore, etc. R. R. Co. v. Jones, 95 U.S. 439; 
Warden v. Louisville, ete. R. R. Co.,94 Ala. 277. Upon principle, however, it seems 
sounder to say that an employee, who for purposes of his own voluntarily goes to parts’ 
of his master’s premises outside his employment, thereby puts himself where the em-+ 
ployer’s duty to provide him a reasonably safe working place does not extend, and he 
becomes a mere licensee with only the rights of such licensee. Wrightv. Rawson, 52 
Iowa, 329. Where, however, the facts show notice by the defendant of the plaintiff’s 
presence, he owes a duty to him as licensee not to harm him through negligence. 
Gallagher v. Humphrey, 6L.'T. (N. S.) 684. If such negligence is shown, then the 
doctrine of contributory negligence may be legitimately invoked to excuse the defend- 
ant for his tort. As it was admitted that the defendant was negligent in the prin- 
cipal case, the court should therefore have left two questions to the jury, whether the 
defendant had notice of the plaintiff's presence, and, if so, whether the plaintiff was 
himself negligent in riding on the engine. 


Torts — NEGLIGENCE— LAW AND Fact.— Hé/d, that the question whether un- 
contradicted evidence, if believed, shows negligence, is a question of law for the court. 
Haltom v. Southern Ry. Co., 37 S. E. Rep. 262 (N. C.). 

The rule, applicable to most cases of negligence, that the law requires such care as 
men of ordinary prudence would use under similar circumstances, is plainly a rule of 
law. In applying it to the circumstances of a particular case, two questions arise : what 
amount of care would men of ordinary prudence use under such circumstances ; and 
did the defendant use that amount of care? Bothare purely questions of fact. Grand 
Trunk Ry. Co. v. Jves, 144 U. S. 408. Whether the former of these questions, which 
the principal case erroneously calls a question of law, should be decided by the court is 
another matter. Certainly it should be, like any other question of fact, whenever rea- 
sonable men could not honestly differ in opinion. Metropolitan Ry. Co. v. Jackson, 3 
App. Cas. 193. And a long succession of verdicts on practically the same facts will 
often enable a judge to decide, upon this principle, cases which, but for past expe- 
rience, ought to have gone to the jury. Fromthis, by an unfortunate transition, we 
reach such absolute and artificial rules of law as the “look and listen” rule. 14 HARV. 
Law REV. 234. But in general the question, depending as it does on the common 
sense of the community, is emphatically one for the jury. The authorities, in spite of 
many loose expressions, sustain this view. 1 SHER. & RED. NEG. (5th ed.) ch. 4. 


TRusTs — BENEFICIAL OWNERSHIP — OBLIGATION ‘TO INDEMNIFY TRUSTEE. — 
Held, that a mere trust relation imposes on the beneficial owner a personal obligation. 
to indemnify the trustee for expense consequential on the legal ownership of the trust 
ves. Hardoon v. Belilios, 83 L. T. Rep. 573. See NorEs, p. 539. 


TRusts — DEATH OF CESTUI— BONA VACANTIA. — A testator died without heirs; 
devising land to a tenant for life, with no devise over. The land was sold, and the 
proceeds held by trustees appointed under the Settled Land Act, which provides that 
such funds “ shall forall purposes of disposition, transmission, and devolution be consid- 
ered as land.” 45 & 46 Vict. c. 38, s. 22, sub-s. 5. ée/d, that on the death of the tenant 
for life, the fund vests in the crown as bona vacantia. In re Bond, [1901] 1 Ch. 15. 

When the cestud gue trust of personalty dies without next of kin, the State takes as 
bona vacantia. Middleton v. Spicer, 1 Bro. Ch. 201. In case of trusts of realty, howe 
ever, it is held in England that, on failure of the heirs of the cestuz gue trust, the trust 
disappears, and the trustee holds beneficially on the theory that there is no tenure in 
equitable interest and thus there can be no escheat of such estates. Burgess v. Wheate, 
1 W. Bl. 123; Zaylor v. Haygarth, 14 Sim. 8. The English courts appear not to 
have recognized that the doctrine of soa vacantia could be applied here as well as in 
case of personalty, though that of escheat might not be. 4 Law Quar. REV. 330,. 
336. This result has been reached in America. Matthews v. Ward, 10 Gill & J. 
443. In the prineipal case, the court reaches the correct result by treating the fund as 
personalty in direct opposition to the terms of the statute. It cannot, therefore, be’ 
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considered as overruling Burgess v. Wheate, supra, though it may indicate a desire to 
limit its scope. 


WILLs — LEGACY — REDUCTION BY SUBSEQUENT NON-TESTAMENTARY ACTS. — 
A testator provided that all advances to any child, evidenced by certain papers subse- 
quently to be made, should be deducted from that child’s legacy. /e/d, that this is not 
an attempt to alter or complete the will by papers informally executed, and hence the 
provision is valid. Jn re Moore, 47 Atl. Rep. 731 (N. J., Prerog. Ct.). 

A testator cannot in his will reserve the right to alter or complete it by a subsequent 
unattested paper. Thayer v. Wellington, 9g Allen, 283, 291. But he may direct that 
' the disposition of certain property, completely fixed by the will, shall be altered by the 
happening of subsequent extrinsic events. Roberts v. Corning, 89 N. Y. 225, 241. 
Moreover the occurrence of such events may be entirely within the control of the testa- 
tor. Stubbs v. Sargon, 3 Myl.& C. 507. The distinction, therefore, is between acts not 
testamentary in character which affect but do not complete the will, and acts of a 
testamentary nature that actually complete an unfinished will. Langdon v. Astor’s Ex- 
ecutors,16 N. Y.1. If the event, upon the occurrence of which the amount of a legacy 
is to be altered, is of a non-testamentary character, such as an advance of money to 
the legatee ; the mere fact that the testator requires the happening of it to be evidenced 
in a particular way, as by a writing, cannot change its legal effect. Holmes v. Coates, 
159 Mass. 226. The decision in the principal case, therefore, is obviously correct. 
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THE Law oF Compinations. By Arthur J. Eddy, of the Chicago Bar. 
Chicago: Callaghan & Co., 1901. 2 vols. pp. xxxvili, 1540. 

This useful and admirable book embraces a number of related sub- 
jects of great present importance: the law of Monopolies, of “Trusts” 
and other Combinations of Labor and Capital, the law of Conspiracy, the 
law of Contracts in restraint of trade, and a commentary on the Federal 
and State Anti-Trust legislation ; together with an appendix, giving the 
Incorporation laws of New Jersey, West Virginia, and Delaware. Each 
subject is examined historically, the present business conditions are de- 
scribed, all authorities bearing upon the subject are examined carefully 
and at length, and the conclusions of the author are clearly stated. One 
may find here discussions on “cornering” the market, on trade unions, 
strikes and boycotts, “ trusts,” restraint of trade, anti-trust laws, and 
“ government by injunction.” The book is a monument of research, ori- 
ginal and sensible in argument, and thoroughly sound in its conclusions. 
It will prove most useful for the lawyer in active practice because of its 
full collection of authorities and its copious extracts from the opinions in 
cases which a lawyer without a large library might find difficult of access. 
To the student of law the study of the author’s conclusions will be in- 
structive and enlightening, and to the political thinker the comments 
upon economic questions of present interest will well repay study. 
These great merits are accompanied with a few defects of form and de- 
tail which it seems almost ungracious to point out. Mr. Eddy has 
treated his subject so fully that a consecutive reading of the book leaves 
one somewhat confused as to the main trend of the discussion. The 
material has not been thoroughly digested, and some of the arguments 
are repeated more than once in different parts of the book. The logical 
scheme of the work may, however, be grasped by reading the preface and 
conclusion and then a few principal chapters.. 
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The most striking characteristic of Mr. Eddy’s work is its good sound 
common sense. He deals with refreshing candor with the rather per- 
plexing problems of the business world, and reaches his conclusions in a 
way that must commend itself both to the student and to the man of af- 
fairs. What he says on “government by injunction” is typical of his 
consistent attitude toward the problems he discusses. ‘“ There is, of 
course,” he says, “‘no such thing as ‘government by injunction’... 
of all writs and processes issued by courts the writ of injunction is least 
administrative in its character.” ‘“ The injunction simply commands the 
contending parties to cease their strife until the cause can be heard.” 
“If the acts are neither riotous nor unlawful, nor in any manner oppres- 
sive, the mere fact that the parties are inconvenienced until the court can 
investigate the merits of the controversy is not a matter for serious com- 
plaint.”  “ No man who minds his own business and is entirely willing 
that others should mind theirs has complained of any abuse of discretion 
by courts of equity in issuing injunctions.” Mr. Eddy is unfortunately 
too broad in the last statement, as he is in some of his other arguments, 
but the saving common sense is apparent. 

The principal part of the book is devoted to an examination of the law 
of combinations and acts injurious to trades from the middle ages to the 
present day. The author describes all kinds of illegal commerce, from 
forestalling to “ bucket shopping.” The main points of his argument 
are, first, that no combination is illegal fer se, even presumptively, but 
all combinations are illegal if the primary purpose be injury or oppression 
toward another person ; second, that all combinations are subject to this 
rule indifferently, and the same restrictions apply to combinations of cap- 
ital and of labor. These sound conclusions approximately represent the 
law as it is now applied in what one may be pardoned for calling the best 
jurisdictions in this country; although the majority of states discrim- 
inate between capital and labor in these forms of combination. 

In dealing with combinations of labor Mr. Eddy has occasion to dis- 
cuss the well-known decision of the House of Lords in the case of Allen 
v. Flood. His opinion of this unfortunate decision does not differ from 
that of most courts and writers who have had occasion to comment upon 
it. The disposition of the case emphasizes the weakness inherent in the 
present court of final appeal in England. Six lords, men of strong and 
vigorous intellect, whose united experience in English courts outside of 
the House of Lords amounted to no more than three or four years, over- 
ruled the opinions, not only of the Lord Chancellor and of two law lords, 
but also of a great majority of all the judges of England. As Mr. Eddy 
shows, the decision has met with little approval in the American courts. 

It may be doubted whether a difference may finally be established be- 
tween the legality of combinations and of similar acts of individuals not 
acting in concert. It could hardly be a satisfactory law which would re- 
strain the Standard Oil Company from doing acts which Mr. Carnegie 
would be allowed to do with impunity, or would enjoin the workmen in.a 
small factory from acting together to coerce their employer while it left 
the head of a great labor organization free to do as he pleased. The 
case of Allen v. Flood shows the shadowy line of distinction between the 
act of a combination of men and the act of a man who has power over 
other men. 

After dealing with the subject of combinations and conspiracies Mr. 
Eddy treats with the same thoroughness contracts in restraint of trade, 
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which he carefully defines and distinguishes from other trade combina- 
tions. He also includes a full commentary on the anti-trust legislation 
of Congress and of the states. He concludes with a warning against 
legislative attempts to forbid combinations. Economic laws cannot be 
controlled by legislation, though abuses may be restricted ; attempts to 
repress all combinations would lead to far worse evils. 

Mr. Eddy’s book must become a classic on this important and timely 
subject, and every lawyer must feel grateful that so useful a work has 
been so well done. J. H. B. 


THE INsTITUTEs. A text-book of the history and system of Roman pri- 
vate law. By Rudolph Sohm. Second English Edition. Trans- 
lated by James Crawford Ledlie, with an introduction by Erwin 
Grueber. Oxford: Clarendon Press. 1go1. pp. xxii, 639. 

The present work is the second English edition of Professor Sohm’s now 

‘standard treatise on the Roman law. Mr. Ledlie, to whom we are in-. 
debted for the first English edition, has increased our indebtedness to 
him by the present accurate and faithful rendering of the revised text. 

The present volume is based on the eighth and ninth German editions, 

which were published last year. The notes which the editor has ap- 

pended to the text are very few, and relate only to questions concerning 
the translation. Professor Grueber has again written an introduction, 
but it is much shorter than that which he furnished for the first English 
edition, and only outlines the use to which the present text is put in the 

German universities. 

The very extensive revision of the original work was rendered neces- 
sary by the passage in. 1896 of a code for the German Empire which went 
into effect in 1900. This legislation is intended to provide a solution 
for all questions involving points in the so-called “ private” law, and in 
this sphere supersedes the older rules which were based almost entirely 
on the Pandects of Justinian. 

The work for this reason has been altered from one treating of the law 
as it was in practice to a history of the system on which the present laws 
are based, with a view to their more correct interpretation. Although 
the old title is retained,.a new sub-title is added, which shows this 
change in its character. To make the treatise answer its new purpose, 
the author has enlarged the historical portion, and has added sections 
dealing more at length with the history of the law under the Empire 
(§§ 19 and 20) and with its later development in Europe during the mid- 
dle ages (§§ 23-28). These additions rendered superfluous the rather 
extended introduction to the first English edition. Alterations were 
made necessary by the new light thrown on certain portions of the sub- 
ject by later writers, and in deference to Professor Wlassak’s recent re- 
searches Professor Sohm has rewritten the sections dealing with formu- 
lary procedure and its formulas (§$§ 49, 50). Some changes in the theories 
advanced in the earlier editions ought also to be noticed. These are to 
be found in the chapters dealing with the classification of persons into 
those denominated “juristic ” and those denominated “ natural” (Book 
II.) and in the section treating of the “literal” contract. On this last 
point-the author has returned.to the earlier theory of Keller after having 
advocated that of Voigt in his earlier editions (§ 81). There are 
many minor alterations which will be found recorded in Mr. Ledlie’s short 
preface. 
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The present volume is a distinct addition to the English books treating 
of the Roman law, and coming as it does from an acknowledged authority, 
it must be well received by all students of ‘the civil law and especially by 
those who care to know its history and its bearing on the present law of 
Germany. H, F. 


THE CONSTITUTIONAL HISTORY OF THE UNITED STATES, 1765-1795. By 
Francis Newton Thorpe. Chicago: Callaghan & Co. 1901. 3 vols. 
pp. xxi, 595 ; xix, 685; xvi, 718. 

The distinction between the constitutional and the political history of 
the United States is necessarily vague. Political issues have constantly 
turned on the construction of a written constitution, and as the interpre- 
tation has affected politics, politics has inevitably affected the inter- 
pretation. ‘The constitutional historian, therefore, will find difficulty in 
limiting his subject. The present author, however, seems to have gone 
too far, and excluded much that would have conduced to clearness, even 
if not strictly within his field. But he has also imposed upon himself 
another and a more serious limitation. He conceives American consti- 
tutional history as the history of the Constitution in its strict sense, that 
body of fundamental law which cannot be changed by an ordinary act 
of the legislature. If this is correct, then another title must be found for 
works which deal with the growth of what might be called the American 
Constitution in its larger sense, namely, all those customs, laws, and in- 
stitutions which determine how the powers of the state shall be exercised. 
Such a work would consider, for instance, not only the constitutional 
provisions as to presidential electors, hut also the laws by which they are 
elected by the people of the states and the custom by which they have 
lost all freedom of action. To such a work, we think, the term constitu- 
tional ‘history is more properly applied. 

An historical work in the narrower field, written from a purely legal 
point of view, might well be useful, but such is not the one before us. 
The writer, exaggerating the influence of abstract ideas, tends to present 
our constitutional development chiefly as a result of those ideas and 
general principles which have hitherto characterized our political thought. 
These, however, are exemplified as much by our extra-constitutional in- 
stitutions as by the Constitution itself, and the work would naturally be 
expected to consider both. 

Accepting the book as a history of the American Constitution, in the 
light of American political philosophy, it appears the result of painstaking 
research, but the mass of material, consisting largely of state papers and 
speeches, arranged in chronological order, is often very confusing. The 
opening chapters contain many general statements, some too broad, 
others suggestive indeed, but not worked out in the sequel. The account 
of the formation and adoption of the Constitution and the early amend- 
ments is very complete. The votes in the Constitutional Convention are 
carefully recorded, the debates there and in the ratifying conventions 
fully summarized, and the sources of each provision noted. The same 
method is pursued with all the amendments. The period between about 
1800 and 1861 occupies only half a volume. Two separate chapters are 
given to the principal decisions of the Supreme Court before and after 
the Civil War. The work has full references and is well indexed but 

‘contains no appendix of documents. H. L. B 
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A SELECTION OF CASES AND STATUTES ON THE PRINCIPLES OF CODE 
PLEADING. With Notes: Prepared for Use as a Text-Book in Law 
Schools. By Charles M. Hepburn. Cincinnati: W. H. Anderson 
& Co. 1901. pp. xxxvi, 651. 

The book now before us is the completed volume of which some in- 
stalments have already received notice in these pages. 13 HARVARD 
Law REVIEW, 531. ‘The author states it as his purpose in making this 
collection of cases to facilitate the study at first hand of those statutes 
- and decisions which embody the principles of code pleading. The first 
chapter covers briefly the origin, nature, and extent of code pleading. 
The second deals with the provision that there shall be but one form of 
civil action ; and the third chapter, which comprises the major part of 
the book, is devoted to the question in whose name the civil action 
should be brought. This difficult topic of “the rea] party in interest,” 
which is at once a matter of substantive and of adjective law, is carefully 
analyzed. The most important heads are those dealing with the rights 
of a beneficiary, rights upon the assignment of a chose in action, and the 
rights of the trustee of an express trust and other representatives. At 
the beginning of each chapter are given the code provisions which apply 
to the topic in hand; first, the leading original enactments, and then the 
present terms of the statutes in the various states. The cases that fol- 
low are well chosen and are supplemented by a number of valuable notes 
upon the more difficult points. 

Perhaps. the chief objection to this book is its length. When the topic 
of civil procedure at common law has been condensed into a case book 
of three hundred pages, it seems almost an absurdity to treat of code 
pleading, which was designed to simplify the common law procedure, in a 
volume of more than twice that size. Yet it cannot be said that more 
cases are given than is necessary, and it is rather upon the codes them- 
selves that the blame is to be laid. 

Although this professes to be a work on procedure Mr. Hepburn has 
occasionally wandered into therrealms of substantive law. Such a work 
as this should be kept as much as possible within its own limits, yet it 
seems necessary to allow a certain amount of leeway, for some doctrines 
of substantive law and some leading principles of code pleading are so 
closely interknit as to be almost inseparable. Whether in the pressure 
of the more important branches of law, which make such large demands 
on the student’s time, there is left room for the careful study of code 
pleading which such a case book as this demands, is not a question to be 
determined by the reviewer. Suffice it to say, however, that if such a work 
is needed the want is well filled by the present volume. Mr. Hepburn 
has succeeded in compiling an excellent case book on an admittedly dif- 
ficult subject. E. S. T. 


A TRANSLATION OF GLANVILLE. By John Beames, Esq., with an intro- 
duction by Joseph Henry Beale, Jr. Washington, D. C.: John 
Byrne & Co. 1900. pp. xxxix, 306. 

In this volume the publishers have reprinted the best English transla- 
tion of Glanville’s “ Tractatus,” etc., namely, that of Beames, which was 
issued in 1812. No alterations have been made in the original text. 
The notes are in every respect as they were, and the learned preface by 
the early editor is given at length. An introduction by Professor Beale, 
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of Harvard University, has, however, been added. In this the general 
history of the treatise and the author has been rewritten in the light of 
modern investigations. This introductory portion is divided into four 
chapters. The first is a biographical sketch of the traditional author, 
Ranulph de Glanville, and gives an outline of the principal events in 
his career. The second discusses the authorship of the “Tractatus.” 
Professor Beale is inclined to compromise between the traditional view 
and Professor Maitland’s suggestion that it was the work of Glanville’s 
nephew and secretary, Hubert Walter. The view is advanced that the 
general outline was the idea of the chief justiciar, but the execution was 
left in large part to his secretary. This offers a very plausible solution 
to a problem on which the evidence is so scanty that no dogmatic opin- 
ion is permissible. The third part of the introduction deals with the 
character of the treatise itself, and outlines the reforms of Henry the 
Second. The fourth part gives a succinct account of the actual state of 
the law as it was in the middle and latter part of the twelfth century. 
The present volume is the first of what is to be known as the “ Legal 
Classic Series,” whose purpose is to reprint standard translations of the 
earlier treatises on the law of England. The object of this is twofold: 
to enable all to procure a copy of such treatises, and to place them be- 
fore the public in such a form that they can be read by the average prac- 
titioner, to whom the perusal of a Latin text would perhaps not be entirely 
satisfactory. Such a purpose cannot be too highly commended. Every 
American, whether he be a lawyer or not, should be familiar with the 
outlines of our legal as well as our political history. ‘To accomplish this 
no method is more satisfactory than a careful reading of our earlier trea- 
tises. Moreover there are, and always must be, in a system like ours, 
many rules, which, considered from the point of view of reason alone, 
must seem, even to a lawyer, illogical and arbitrary in the extreme, but 
which can all be satisfactorily explained when the origin and history of 
each is known. H. F. 


THE DEVELOPMENT OF LAW AS ILLUSTRATED BY THE DECISIONS RELAT- 
ING TO THE POLICE POWER OF THE STATE. By W. G. Hastings. 
Reprinted from the Proceedings of the American Philosophical Soci- 
ety, vol. xxxix, no. 163. pp. 196. 

This excellent and readable essay is that for which the Henry W. 
Phillips Prize of $2,000 was awarded by the committee of judges ap- 
pointed by the American Philosophical Society for Promoting Useful 
Knowledge. The author finds the first use of the term “ Police Power” 
in its present form in Marshall’s opinion in Brown v. Maryland (1827), 
and in the various opinions delivered by the Supreme Court judges in 
Mayor of New York v. Miin (1837). Its subsequent adoption by the 
federal court in those decisions where state legislation seemed to clash 
with acts of Congress or the Constitution, and in all courts to denomi- 
nate the regulating power, was due in large part, he tells us, to the vogue 
given to the phrase during the states-rights controversy. The author 
shows that the term is usually considered to include all the unclassified 
legislative power of the states — and chiefly the power of making regula- 
tions of all sorts. It is, he says, that “indefinite supremacy ” left in the 
states after taking away the powers delegated to the federal government 
by the Constitution and those powers of the states which have specific 
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names, taxation, eminent domain, etc. The phrase is not capable, there- 
fore, of exact definition. 

The greater part of the book is taken up with a discussion in chrono- 
logical order of the federal decisions involving the police power of the 
states on the one hand, and of the rights of the federal government under 
the “commercial power” and the later constitutional amendments on 
the other. In regard to commerce two points are emphasized. The 
earlier view that the states could legislate on matters of interstate and 
foreign commerce until Congress should act is preferred to the present 
doctrine of the Supreme Court that the silence of Congress upon the mat- 
ter is taken to indicate an intention that it remain unhampered by any 
legislation, federal or state. To show that such was the view held b 
Marshall he refers to the latter’s opinion in Wilson v. Blackbird Creek 
Marsh Co., and says that the only claim of those of the modern school 
upholding the exclusive power of Congress over interstate and foreign 
commerce that they are following in the footsteps of the great Chief Jus- 
tice is based on the statement of Story in A/ayor of New York v. Miin 
decided in 1837. Mr. Hastings argues strongly that there is no such 
hard and fast line of distinction between the police power of a state 
and the federal commercial power as is now laid down in the Supreme 
Court, but that they are really the exercise by different sovereignties of 
the same power of making needful regulations, There is, it seems, a 
police power vested in Congress as well as in the states, — the power to 
regulate those matters intrusted by the Constitution to the federal gov- 
ernment. 

Taking as his thesis the development and application of the term police 
power in American jurisprudence, the author in his conclusion says that 
it exemplifies the important part played by habit in our law. He speaks 
of its use in the application of the common law precedents as balking the 
intended effect of the Fourteenth Amendment and turning it to quite un- 
expected uses. This seems to be hardly a fair conclusion, for the 
amendment is phrased in broad terms and was not expressly confined to 
the protection of the negro race, as Mr. Hastings contends, and this 
Amendment as well as those other provisions of our Constitutions which 
go to make up our Bills of Rights are to be construed with reference to 
the common law precedents, as such was undoubtedly the intent of the 
framers of those instruments. Mr. Hastings has given us a very wel- 
come addition to the works on this special subject. The book on the 
whole is a clear statement of what would seem to be the true principles 
of constitutional interpretation. E. S. T. 





We have also received : — 


A TREATISE ON CoVENANTS WHICH RUN WITH THE LAND OTHER 
THAN COVENANTS FOR TITLE. By Henry Upson Sims. Chicago: Cal- 
laghan & Co. 1900. pp. xxxi, 288. Review will follow. 


A TREATISE ON THE LAW OF SURETYSHIP AND GuARANTy. By Darius 
H. Pingrey. Albany, N. Y.: Matthew Bender. pp. xvi, 443. Review 
will follow. 





